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UNITED STATRS DISTRICT COURT. 


District of New Jerssye 


UNITED STATES OF AMERICA ) 
) ON DEIURRER TO INDICTMENT. 
VSe ) 
) 
ADEN. ) ARGUMENT? 
) 
) 





For the government appears John 5. Vreeland, 
District Attorney. 


Por defendant appears Merritt Lane. 


Transcript of arguments of counsel in above 
entitled matter, befors Hon. William M. Larning, 
Je, at Trenton, %.J., on January 6, 1908. 
ARGUMIIT OF MR. LANF. 

I want to submit to your Honor before I begin my 
argument, a brief, which contains all the cases 
that I will cite, so that your Honor will not 
Rayeto tale notes~ 

The dndiotmont is for forgery of the seal 


of a corporation upon a bill of complaint filed 
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in the Circuit Court of the United States for this 


District. The bill of complaint is set forth in full 
in the indictmsnt and appears to be a suit of the New 
Ensland Phonograph Company against Thomas A. Edison and 
others, and the bill is signed "New Englaad Phonograph 


Company by Frederick M. Holmquist, President"; and then 


there is a red wafer and "Attest, James 1. Andem, Secre- 
tary", and is signed by the solicitor of the complain- 
ant and was filed. 
THE COURT. Signed by the company's solicitor? 
MR. LANE. By thecompang's solicitor, or by a 
solicitor for the company. 
allezes 
The indictmentathat the character--that is, 
the seal, the red wafer is a forgery; that that was 
was not the seal of the corporation. Or, rathar, it 


does not in so many words say that it is not the ssal 





of the corporation, but alleges that the defendant, 





James Le Andem, forged “he saal of the corporation 
and affixed it to this bill. 

The questions involvsd in this controversy ara 
thres: First, whether this court has any jurisdiction 
Ovens. Mh is 1Il=7ed erime: second, whether thare is any 
crime allezed in the indictment; and third, whether, 


if there is a crime, it is not barred by the statuts of 
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limitations. 


THE COURT. State that again pleasee 

MR. LANE. I say there arse three questions 
involved, namely: First, whether this court has any 
jurisdiction of this alleged crims; second, whether there 
is any crime alleged in the indictment; and third, 
whathsr, if there is a ckims set forth in *he indict- 
ment, it is not barred by the statute of limitations. 

The Government rests its case upon Section 5391, 
second volume of Federal Annotated cases and ‘he third 
volume of the Compiled Statutes. 

THE COURT. Do you remember the page? 

MR. VREKLAND. Page 356. 

MR. LANE. Page 356, of the secon’ volume of 
the Compiled Statutes. It is Section 2; the Section 
number is on paze 355-6 

TRE COURT. Oh? allrizht. 

"That when any offense is committed in any 

Place, jurisdiction over which besn re~ 

tainad by the United States, or cedad to it by 

a State, or which has been purchased with the 


consent of a State for the erection of a fort, 


magazine, arsenal, dockyard, or other nesdful 
buildine or structure, the punishment for which 
ansa is vot proviéad for by ary law of the 












Owned. States, The peySon Comaall ong sock offense 

shall upon conviction in a @ircuit or district 

court of the Unitad States for the district 

in which the offense was committed, be liable 

to, and raceivs the sams punidhment as the levs 
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‘Tike oftanss when con 
ion of such Stat 
State court 3 ars he y vested with jurisdic- 
tion for such purposa"s 












That brings in the whole State law; is that your theory? 

THE DISTRICT ATTORUEY. That brings in *+hse State 
laws in so far as ths matter is not provided for by the 
United States lavs. 

THE COURT. Any casss decided on it? 

THE DISTRICT ATTORTEY. In respect to some points, 


yes, sire 


, 
THS COURT. Proca-d. 
MR. LANE. My first proposition is that this 


building, in which it is alleged this hill was filed, 
‘ * 

is not such a place as is contamplatedy vy the Statuts. 
‘ Me net 


THE COURT. The dulilding? 


MR. LANE... The buildings. | 


THE COURT. Does the indictment allege a buil- 


MR. LANE. It must allege a building. In this 
Government building. 

THE COURT. Oh, yase 

NR. CANE The Statute has been cenctrved in 
several cases to apply only to thosa places which, 


under Article B, Section 6, paragraph 17 of the constitue 
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stitution are within the exclusive jurisdiction of the 
Federal Government. That article provides that Congress 


ative powers for the erection 





shall havs exclusive leg!s 
of forts, magazinas, arsenals, dockyards and other 
nesdful buildings, ard one of the questions involved 


what 
is how fameuugkk the term "“othsr needful builiings" 


means, whether i rn to any building that is used 
for Governman* purposes, or whethsr it applies simply 
to those buildings which are ussd for something which 
appertalns to soverignty--that is, to the defens= of 

the Union, or someting of that kind; and it is my 
contention that ths tarm only apeliss to those buildings 
which ars similar to forts, dockyards and arssenal:, 
something which pertains to the conduct of the business 
of the Government as a soverfignty, and not in *he mera 


carrying on of a businass, stich as a post-office, the 





hat kind. 





courts, or somethins of t 
Now then, I rest upon the reason in the case 
of in rs Xelly, 71 Fedsral, 545. “Now it appears that 
the Government of the United Statss <ot titls to this 
land undsr an Act of ths Legislature of she State of 
Jevssy in 1872, ant the words of that aet -ranting or 
consenting to the purchase hy the Government are import» 


ant. The act of the Legislature, in Section 5 (ena I 
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read from Lavs of New Jersey of 1872 at page 64) pro- 
vides: 


"And be is enacted, That the said conssut is 
given, and the said jur iction ceded upon 

the express condition that ths State of New 
Jersey shall retainconcurrent jurisdiction with 
the Unitsd States in and over the said land: or 
lands, so far as that all civil process in 

all cases, and such criminal or other »rocess 
as may issue, undsr ths laws or authority of 

the Stats of iJ ey, against any person or 
persons charged with crimas, misdemeanors, 
committed within said stats, may be executed 
ther=in, in thesame way and mamer'as if such 
consant had not beon ziven or furisdiction ceded, 
except so far as sich >rocess may affect the 
real or personal property of the United statese” 











And Section 5 srovidss: 
"That any malicious, wilful, ireckless or vol- 
untary injury to or mutilation of the zrounds, 
buildings, or appurtenances shall subject the 
offender to a fins", &ce 
So that in the very act of cession the lscislature 
provides for a crime which is to bs committed upon 
theses lands. Now an act exactly similar to that was 


construed in ths case of in re Kelly, in 71 Federal, in 


an exhaustive opinion, and ons which appeals to us @ 


a 


good 
reasoning, and the court there said-- 
THE COURT. [Intarruptine] What court was that? 


MR. LANE. The distytet eourt of Wisconsin. 





There a statute of Visconsin had granted jurisdiction 


to the Federal Govermmant over a plot of land that was 





i} 3 - 
used for a solidar §& home; a crime was committed uponrymonaR 
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the land and an indictme 
and upon demurr-r to the indictment the covrt sain: 








ft was found in the Federal Court, 


"The sovereifen power of making laws in the United 
States is divided and qualified. Conzrsss and the 
state kesislatures frequently legislate over the 
same subjects, each within its hers; but the powers 
of the former, while supreme in their province, are 
limited in ranes of subjects, and can only be ex- 
ercissd over such as ares imarated in the co tue 
tion. Ths state lerislatu 9, within its territory, 
has the ceneral and residuary powers of lesislati ny 
and is limited only by the consti onal inh ons, 
Of the powers granted by the consti- | 
which are necessari 



























national and state. 
tution to Congress, 
clusive ars anumsr né 
and restrictede Others are conferred m 

made exclusive at the option of Congress, but until 
they ars exercised and made eclsarly exclusive, they 
remain common to the statese It was declared by 

Chief Justice Spencer, in the great and leading case 

@ vSe Godfrey, 17 Johns. 225, as a fundamental 
principla,'that the rights of soveralenty are never 

to be taken away by implication’; and the rules thus 
stated is an acceptsd canon in tha construction of 
powers detivesn the nation and the state. Rending 

she Wisconsin act in the licht of this ruls, and in 
view that the purpose was.not ons for which exclusive 
legislation was prasecribs aither by the constitution 
or by conzressional enactments, by omission of the 
word ‘exclusive’ or somes equivalent term is matsrial 
and in my opinion the act must be interpreted as eadines- 
that is, yiel*in= or surrenderins--to ths United States 
such jurisdiction as Congress may.find necessary for she 
Objects of the csssion and for e exer of which 
thers tust be clear enactments to that end within 

its powers. 50 construsd , the chief objection acsainst 
the act, as found by the “isconsin supreme court, 

that it vould work an abdication of all state powers, 
is removed. The site would then stand in ths sama 
relation in : for post-offices and like 
sruntyeres oF the sral roverrment are placed 4+ 
The wsval stabe cecsion$, with the civet and cyiminal 
jucisaiction of the-state unimvairsd. Its int-rpreta- 
tion as confercing exclusive jurisdict 
quires terms of exclusion to be inferred, 
varse the strict rule above indicated. It would further 
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give an effect to the act ar 
tion of Conzress ard oppose 
possibly beyond the powers, 


and 





THE COURT. Now leat ma 
founded upon any eriminal act defined by the legzisla- 
turs of “lew Jersay? 

MR. BATE. Yes, sir; Section 197 of the crimas 
act of 1898. 

THE DISTRICT ATYORUEY. That provides that where 
the character is forged it shall be a high misdeneanor-- 


t is not the only pro- 








among other things, of course; th 
vision in that section. 
TSE COURT. Let ms ask another question; I want 


to follow youe Do you take the position, Judge, that 


& 
because this was done here in the Circuit Court, the 
State courts would have no jurisdiction over the matter? 

THE DISTRICT ATTORTMTEY. Yes, sire We claim in 
this case that the propsrty having been ceded by the 
tate of Mew Jsrsay to the United States, the United 
States has sole jurisdiction over this property. 

THE COURT. Has the State any jurisdiction ovsr 
this allezed crime, in your judemant? 
THE RASTRiAcT RTVORREV. ic has vithia its ow 
territory. 

THE COURT, This sealed instrument was filed in 
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THE DISTRICT ATTORNEY. Our contention is that 


the Stats has no jurisdiction in this casa beacause the 
property on which tha crims is alleged to huve been 


committed is exclus iv: 





: within the jurisdiction of the 
United States. 

THE COURT. This is a ditforest point from the 
one you mention. As I unésrstand you, in the first 
Place you construe the words in the uct "Or other need- 


ful building or structure" as words thet cannot en- 





large the class of propertie ich precedes those words? 
’ MRe LANE. Yes, sire 
THE COURT. That is a different point from this. 
MR. LANE. t is a differert point. I was first 
going to suszest that the United states could not by any 
construction of the constitution acquire jurisdiction, 


and, second, if it could acquire jurisdiction, it his 
not used that jurisdiction. 

This case thet I am citing goes to the con:titu- 
tional jurisdiction, ard the court, on page 553, contin- 


ving, says: 






"The lands and property employed for the home 

mentalities for the axe 
evtton of mn powers of The Gevcyat goverp- 
ment’, and are thereiore ‘sxe Irom i 
such control of vld defeat 
or impair their uee purposes'". 












aieg there I think the court ra clear and dis- 
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tinct line between places + 


Congress is npmexsaryxexeiuxivsdyx necessarily exclus 


end those places where the jurisdiction of Congress 

limited so as not to interfere with the power of the 
State to carry out its Government. This act says fo 
megazines, arsenals, dockyards or needful bulldings 
structures. Now it will bs observed that forts, ma 
zines, arsarels and dockyards, everyone of 
to one class of things, things which are necessarily 
sovereign in their character, things over which the 

eral Governmant must necessarily have exclusive cont 
The Government must necesser rily have control of ever 


piece of leng on is located, so 





er3son can heve zo on the la 





ce 





the consent of tha Govermmente Ang so it is 


yards and arsenals, or anything which appertains to 





the powars of Government that are necessarily sovers 





There are other clauses of the constitution, one pro 


‘that the United States may establish post-officase 


the constitution was adopted any independent person 





on a vost-office ness, thera ts 15 


sovereign in the-idea of a post-office, or the runni 
oft ress business or a railroa? by the Governm- 














rts 


or 


Fed- 


role 


inne 
viding 
Unti 


may 


ng 


nte 
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Undsr sh2 constitution ths Government ray carry on 4 rail- 


g@ or an sxpress business, just as it was given power 





ro 
to carry on a post-office business. So I say that eny 


hed to carry on & post-office business is 





place establ 





a place not necessarily under the exclusive juri 





of? the Statese 





TPE COURT . Now 1+t ms see the first 


the indictmante 





[The District Attormey reads from the in 
mente] 


THE COURT. 





ment necessarily on 











nals Gockyardse 
THE DISTRICT ATTORY No, sire 
But 


the first clause: “If any offense 





THE COURT. On 
be committed im any place which has been or hereafter 


n of the United 











| 
( 
} 
i 







tT DISTRICT ATTORNEY. hat is right, sir. 





my brief, but they all hold that the languege of the 


statute hes heen construed to mearpnly those places 





there cannot be a con?lict 





be a place in t country 








to pun for crime and at 
- 
power to punish for the same cr posed to 
) the two Govern: ts, State and If thet 


were so we would have an unseerly conflict of authority 


faking placecontinually. And that has been construed 


ich provides that 


under Article & of the constitution, 





Congress may legislats only in reference to exclusive 


places.e . 




















Now my contention is that this buildins is not 
one of those buildings contemplated by erticle 8 of the 


constitution, and that the Legislatures of the state of 





Jersey, in the contention of concurrent jurisdiction, 





ang the peeeptance b° Comevess thet tor indi- 
FP . 
e@ cates that it was never interded that Congress should 


never have the power or shoule take the burden, or that 
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patty crime thet took place in this building, to the 


exclusion of the State Government, and IT say thet the 





rovision in the state lav 
P 





person who might maliciov injure the buil¢ing, indi- 


the part of the State 





eates thet there was no int 


of 





Jersey to yield to the Federal Sov 


ordinary jurisdiction. If we seine to hold that 





every bit of land purchased by the Federal Government 





Govern for every 





iB 


erecnor cormitted in such places, it wovlé interfere 











with the powers of general govern? by the State . It 


seems to me th: 





the only places over which the Gevern- 
ment hes exclusive jurisdiction are those placas where 

necesserily they must have such jurisdict ton. There is 
no necessity for the Federal Government having jurisdics 


tion over every post-offics building. If the is such 








necessity, then the Federal Government should have juris- 
’ 


diction over avery little sub-post office building, end 





no one for a morant wouldenterd thet that is soe The 


Govecnment, whee fayrying ev ets post-efti ce dosines> 


and the ordinary business of the Govyermmert that is 
carrieé on in this bvilging, is not necesserily exercisin 
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powers that are sover mn ard over which the Government 








must have exclusive jurisdiction, in the nature of things, 


and unléss in the nature of things they necess heave 





it, they haven't got 





It would be stretching the 
constitution to a very larce extent if the Couwt should 


hold that every place where the Government carries on 





that case of in re Kelly, and to the argumert there 


ar€ yor Honor will find every case--take,for instsence 


the case of Sharon vse Hille In that case, decided some- 





appeared that there was a flagrant contempt of Court in 





the office of a Master sitting in the Governmant builcing 


in San Francisco, where a woman hed come in and had 





threatened to «ill the Master and everybody connected with 
the cases The facts were reported to the Court, and 

the Court there simply said that it was a flagrant con- 
tempt, but that the Cow t vould waive the contempt and 
bring the matter to the attention of the United Stites 


umer Section 





District Attorney to prosecute the deferda 


53915 





dictum theree 
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THE COURT. That reminds me of the case against 
Mr. Justice risld. 


nich Mr. Justice 





MR. LANE, This was a case in + 


ice there concludes that 











but vpon no 





ning 
or ofgument, r ake that conclusion. 
In reality that 


to the attention of 


of in re Kelly that case is considered, as ©. every 


decisive case, includins 





Fort Leavenworth case, 











is decided, and I cannot esc&ipe the conclusion thet his 


reasoning is far ahead of any other case either before 





or after him. He relies largely upon the views ex- 
pressed by Mre Justice McLadm in the case of New Or- 
leans azainst the United States; end he relies upon 


the statement of ice Marshell in the seavans 





here he 





case, and also on Madison in the Federajist, 


construed what b> considereé was meant by this article 


wz 1 Sectior 8 of 





Strue tnose Woras to mean anyining elise than vblis 


Cockyards 


som 








a Gockyard, fort or 
Raymond RI 
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pertuirs. to the militartpeseh Hoary 
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or navel forces of the Govermment-- 





THE COURT, [Interruptins] Yes; your pos! 





is that the Goctrine nos 


MR. LANE. Yes; 


appliese 








I say it has been so held. 
If we pass thet end say that the Government mey have 
obtained jurisdiction, still ve are met with the proposi- 


tion that this statutes 





Forts, arsenals, dockyerds 
or other needful buildings"; and I say, no matter how ve 
construe the constitution, ve must construe the statute 


by kmown rules of gré 





ar, end by no line of reasoning 
cen you sey that those words there refer to dock:erds, 

@ arsenals or fortse 

My second point is thet thers is no crime allozed 


in this indic 


+ 
2% 





» thder the state statute, page 648, 


Section 197 of the crimes act of 1598. An essential in- 








gredient of crime is to injure, prejudice or daina, 
I have cited csses upon my brief which hold thet unless 

it appears pn the face of the instrument, that the effect 
ws of the instrum=mt wovld b¢ to injure, prejudice or camage4- 
But beforg I go to thet I want to go back,to my : 


ef) first point, cs to the effect of the statute itself. I 














faint fhe tittle of the ctarsto ic ferovtert. Tre eT e 
e of the statute, ‘section 5391,is "An act to protect the 
harbor deferses of the Goverrment, ard for other purposes. 
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is pretty brozdée. 


the words “and for other pur- 





, but Iscay that the words “and for 


poses", may be broad 
other purposes", refer to something iy commection with the 


protection of harbor defenses and fortifications, or i 


oO 


. 


Plac$s used as such by the Government, or other plac 





I do not t k that a statute of that kind can contexplete) 





FixERE unless there are clear words indicating it, Rar 





the punishment of crimes which @ place in some entirely 


different places, some places not used at all for the 

or other 
| harbor adetenses of the Goverment, or some other purpose-- 
e RRR ROURRx fintarexgkinx} You will observe , 
in the crimes act, end at common law, it is necessary ‘to 
aver thet the forgery was committed for the purpos3 of 
defrauding injuring or damaging, and the cases hold that 
the effect of the paper or whatever was forged must hawe 
been to injure damage or prejudice, for extrinsic facts 
must be alleged to show that that was or wovld be the 


effect of the forgery if it wera true that there had been 









































a forgery, that the forged instrument was a legal instru- 
mente The allegation here is that whatwas forged was a 
Stal of The Cav preatin te B bill Of complar-t Cited iy 


| this Court, and the entire instrument is set fort) in the 





indictment so that we have a right to refer to all purts 








of ite The bill appears to be signed by the New Bae age ks 



























































Phonograph company, by its President, and it appears to 


have been signed by 4 solicitor of this court, the Cir- 
cuit Court, and appears to have beer signed by janes le 
‘adem, and ‘there is an affidavit atteched that the seal 
affixed was affixed by euthority of the corporation. 
Now thsre was no nedessity for a seal; the seal adted 


not one whitof validity to thet complaint; if the seal 


3 
had been left off the bill, the bill would have been 
just as valide The answer is the Gocument that shovld 
be under seal, not the bill. If it were an answer to a 
bill it wovld be an entirely different propositior, for 
there, under the law of this State, it must be under the 
sii of the corporation. I do not know why it was that 
this seal was attached and this bill, signad by, the corpor 
ation, except “that it was dravm by some practitioner over | 
in Yew York who kmew nothing abovt our practice, and I 


*% bill was 


al was 


presumes that was the case. Now then, if th: 
valie without thet seal, the fuct that that 





forged or not does not alter the situation aft all, and 
Goss not make the man who affixed it guilty of forgerye 
It is just <s ir I shouva take this blank piecs of paper 
ano pul on it a Seed aid call it ihe Seui of the New 


England Phonograph Companye Under ths cases that vovleé 


not bs forgery. 
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I have cited causes in New York and New Jersay 


and all over the country. It is the universal doctrine 
that the forgery of an instrument of no validity, or 
which adds no validity to the document to which it. is 
atteched, is not legal forgery. 

THE COURT. Just repeat that. 

MR. LANE. I say the forgery of @ document which 
¥85-adds no legal efficacy to any legal paper, which is 
valueless, might just <s well never beer put there, 
cannot injurs, camage or prejudice anybody, and there- 
fore is not the subjsct of a charge of forgery. There 
are cases dirsetly to the pointe Forgery might be arzued 
by the Government because the seal is there, and that 


that seal is evicence that the corporations signed that 





peper. Cases in this State hold that evitence of a seal 
is evidence of nothinge It is notas if it were the seal 
of a foreign Government or of some Court of record, 
which proves itself. It has beer held that the seal 

of a corporation adds no validity to a document. The 


s6al of a foreign Government is presumptive proof that 





cet of Goveryvrmert, but the 
BSR ey 


° a core 
poration on a paper is no proof that that was the act of 
the corporation. 
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THE COURT. You dén't mean just that after you 


have proved the seal 


2 


MRe LANE. If the seal has been proven then 
it is evicence, thet is, where it is necessary to execute 


a document 





with a seal, but a seal itse1f is not evidence 
that it was executed by the corporation. 


THE COURT, You mean that the court will not 





presums that son ing which assumes to be the seal 
of the corporation is the seal of the corporat ion with- 
out proof? ; 

MR. LANE. Exactly. I meen, as an element of 
proof, a seal is valuless; it must be proven as the 
seal. If it were an element of proof, so that the 
production of this seal proved something by which the 
Goverment might say someone had been injured, it might 
be different, but now we are in the position that fr 
the seal never was there, if we took the seal off of 
the instrument ,it woulc not make the ant any the less 4 
valuable, anc putting the seal on-does not meke it a 
bit more valuable, not a bite 

These is no allegation that the New Englend 
Phoucgcaph Company did aot Sign brat bird; tisese as no 


allegation in the indictment that James Le Andem was not 





the Secretary; and if the person signing the bill was H 


| 
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the Presicent of the company, and if James Le ‘ndem was 
Secretary of the company, they had the right to affix 
a waferand call] it the seal of the corporation, under 
the casese 

THE COURT. Well, within the scope of their 
authorisye 

MR. LANE. Within the scope of their apparsnt 


authority. Suppose, for instanca, that Janes Le Andem-- 


’ 


suppose some person signed the nama of the New England 





Phonograph Company without authority, as is allsged 





in this case, it has besn tniversally held that that is 
not forgery, sven if he id no right to sign the name 
of the New Eagland Phonograph Company, ddeause the fact 
that he put after the words by himself es agent irdi- 
cated axactl y what he did, and ths question whether or 
not h2 had authority is a matter of evidence. If TI 
Sign the name James Le Andem by myself as attorney, and 

. 
I have no authority to sign his name, I do not thereby 
committ forgery. ind wien Mr. Andem affixed nis seal to 
what was in fact the corz0oration's name,it had no more or 
other sffect tian if I were to put some other nams on 
there aad Sign 2h by my Seif as duéute Aw al Mr. Aadem 
put the ssal on there as agent and in fact he had no 


authority to act as the agent, that does not constitahte 
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a forgery. 


There is anothar phasa of the casa, and that 


ct 


is that If does not appear at all ho als New England 
Phonograph Company vould b2 injured by the affixing 


of this ssale The b111 of complaint ssts forth valuable 





rights which the bill says the Naw England Phonograph 
Company is seeking t. enforese There Js no allegation 


in the intictment t: 





those facts are not truee There 
is no allegation in the iniictment that the New England 
Phonograph Company has any less or any greater right 


than those set forth in & 





bill; and if the bill of 
complaint is trua, tha filing of the bill must have had 
the effect of benefiting the company instead of injuring 
it. t say whers the indictment shows that, it is nec- 
essarily encumbent upon ths Government to set forth some- 


thing which damages and injures and not somesth 





shows a bensfite 

My third proposition is that even if thes is 
a crimes alleged, the crime is barred by the statute 
of limitations. 


The indictment alleges that tuis crime was 





G 
' 


Imost three yenrs aro--6 42 





THE DISTRICT ATTORNEY. May, 1905-6 


MR. LANE. Yes, approximatsly three years agoe 
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Ths federal statute of limitations is three ysars excspt 
din such cases as ar? othervisa barred by law, or words to 
that effacte 

THE COURT, The indictment was found when? 

THE DISTRICT ATTORNEY. At ths September term, 
1907. 


MR. LANE. The state statute of limitations is 





two years and under the state law the crime wovld ba darrafl 
if a crime in fact were committed. The only reason why H 
this case sv3ry found its way into this court, pesskbly, | 
is because of the fact that it would bs barrsd under the 
state law, if there was such a crime in fact committed. 

Now she statute, Section 5591, provides that 
where any offense is comaitted in any place over wiich 
the United states has jurisdiction, it shall r:caive 
ths sane punishment as is provided by the state laws. 

Now the statuts of limitations is a little bit 
different in criminal than in civil cases. In civil cases 
is is considsred msrely a bar to the introduction of 
evidence; in criminal cases it is construed in fayor 
of the deranaaat and agd nst the Government. 

THE CON? Yes, go Ts does that soctrine ex= 


tend, that no post factO law can possibly revive it. 


MR. LATE. Wo; if a crime is once barred by 
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the statite of limitations the legislature cannot raise 
the bare ; 

THE COURT. Yes. 

MR. LANE. Now, I insist that because of the 


differsnt rules of construction in reference to the 





statute of limitations in civil md criminal cases, that 
the statute in criminal cases is part of, ar ingredient 


of the crims itself; if is as thous 





said the crims of forgery shall be to years and not 





thersafterg ux If the 1¢ 


shall be guilty of forgery if the act isc 





years prior, whether indicted or not, there is no question 
put what that legislation would b2 read into Ssction 


5591e Tha mars fact that thse stats had esnactad another 





act and said that this is a high crime and misdeme3anor 
for 
and shall be pho Sache easee two years is not altarede 


THE COURT, I think you ars wronge It isa 





question which dene 





nis careful considsration, hut it 
seems to ma that you are hardly taking a logical position 


just now. Thers is a distinction between a statute | 





which defines a cart 
time anu @ 8iab365 Wulen SWouiU amb0ee @ diwatacsun 


on prosecution for the crime; one affects the ramedy, 


in act as being a crime for a definite 
} 





the other the crime. The statuts of limitations is a 
: Raymond H. 
Research 
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stdute that must be pleadsd by the defandant. 


MR. LANF. On an indictment in the Fedsral Courts. 


-THE COURT, If it appears on the papers that 


it is barred by the statute it cannot be raised by demurrer. 


MR. LANE. Oh, yes, he must raise is. 
THE COURT. I seae So thers is am distinction? 


MR. LANE. I will not say it is exactly the 





same, dut 


a 


sre Congress has sald, and has adopted, that 
the effect of congressional legislation, if it has power 
at all, is to take from the stats statuteboadily and 
dsfine criie in the vords of the state statuts, and 
when it defines the words in the words of the state 
statute, and when the act provides that it shall r-ceive 
the same punishment as the state lav provides, that 
must necessarily carry into the crimes the statute of 
limitations. If it 1s not a crime it does not receive 


punishnent under the state law, and if it does not r-ceive, 
| 
any cunis*ment’ under ths state law it cannot receive any | 


ct 


It is my contention that the statute of limitations 





punishnmsns um =r section 55 


goes into the crime, and that the crimes act orovides 


the limitation 





; goes into Section 5591. The rea- | 
Som of that 15, if An snnabitau. Of tne ovave vi New dere | 

1 
sey commit S a crimes in the street out hars and then | 


WalkSinte this buildin. ynder the New Jer statute he 
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would be liabje to punisimsn:i fortwo ysaarse 





should that sams man,if neshoild walk into 


» and commit exactly the cans crime werkt be 





able for a psriod of three jars, for the 





exactly, and thut a crime only defined By th 
statute in the words of the state statuts ? 


Upon reason I think wheres the Government is 


providing for the puni 





places 
within state territory, but under Federal jurisdiction, 


that the same rulss inflicting the punishment should 


apply as in the state courtse They say you 





the sama punishn=nt; necessarily they must 
receive the same punishmsnt within the sace timde 
I think I have covered about all the points I 


want to raise on the demurrer. ® 





THE COURT. Well,sir, jou 
vary intsresting oyes. 


MR. LANE. I want to refar to this, in refarence 


to the power of Consrass “to adopt Section 5391, your 


Honor will obsarve that Congress says "Committed within 





ana 18 wot punishable by the Ia 
any such person shall recsivs the same punishment as 


the same offenss is punishad by the States laws. Now 
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® what does Congress mean by the samy offense; does Con- 
v 
gress mean that every act mattsr what it may be 
t could not be under the commoa law # 


that is an offenss Beds the st hate law a necessarily 
an offense under the federal law? In other words, does 


it take the entire list of crimas enumerated in the 





criminal law of the Stata--high misdemeanors, 
kind of 
demeanors and every otheryc ime--and import it bodily 


























into the federal law; or is it soma offense which is 
an offenss under some other law of the United States, 
where the United States is legislating, say for the 
District of Columbia or for some other district within 
e the jurisdiction of Congress? 

THE COURT. Why do sou say it could not be an 
offsnsa undsr the comron law? If this saction is uo be 


construed as you anticipate it may be by the Govern- 





ment, thers is a provision in the criminal laws of 

New Jerssy to the effect that wherever the statute fails 
to provide a punishment for a common law crime the 
punishnsnt shall be so and soe Now suppose that ona 


of 


oF 


hose common law crimss, a crim? coming within that 











catagory, should be committed in this Government buil- 





i ding, if this language is to be cenctrisd te sustamn 
| this omnibus legislation, why wouldn't it sustain that? 


MR. LANE. I supsose it would if the word “offenses! 
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@ used in the statute means any offense which is an of- 








fense under the state lave Of course that is a common 
{ lay crime under the state law and must be o crime against 
the Government, but it Ls rath-r novel legislation, at 
any rate, and if that legislat jon is going to be cone 


strued to put upon ths Federal Government the burden 





| of punishing every kind of offense committed on eviry 
bit of territory used for general purposes by the Fed- 
| eral Government, it is going to do something which I 
think never was intendeds It is in violation of what 
ws ordinarily considar to be the difference betyveen 
| federal and stats’ powsr in regard to crimes. 

There is anoti.er point, and that is that this 
alleged offense,if it be em offense at all, is already 


punishable under the laws of the United States, for if 























that is forgery, it is also contempt ‘of court, and if 
it is contempt of court this court his power to punish 
it for that contempte 
well 

THE COURT. Oh, that would not bar the criminal 
| offense. 

MR. LANE. I think soe No matter whether we 
call it contempt of cours or forgery 


punisiment that the courts can visit upon that acto» 














e@ THE COURT. I do not think that is as strong as 
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MR. LANE. I don't think so mySalf, but I bring 
it to your Honor'’s attention, that thers; is that point 


involv3d here. 


DISTRICT ATTORNEY. 





ARGUMENT OF THE 


I want to say at the outset of my argumsnt 


tn the court that theses questions are 





that I agree w 
vary intsresiinge Indeed they ars novel in this court, 
for in my experience as the Unitad gtatss Attorney for 
this district no such case hss ever arisen beforee I will 
endeavor now to address mysslf to the three propositions 
which counsal for the demurrent Aas ralsede 

First as to the jurisdictione Under ths con- 
stitutional provision “hich has been quoted it is pro- 
vided that wher: the United States purchases sroperty 


with the consent of the state, the United States shall 





‘have exclusive jurisdictione 


THE COURT. Judge, will you just repeat that? 

THE DISTRICT ATTORNEY. I say where the United 
States purchases property with the consent of the 
State, the United states shall have exclusive juris- 
dict ionise- ; 

“MR. LANE. [Interrupting] No, no; you have lef 


out the clauss of the faderal costitution-- 


Raymond 
Research 





. Wile 
ibrary 


THE DISfRICT ATTORNEY. Well, I will coms to 





that later--Thersfore, if the United States purchased 
this property with the consant of the State of New Jer- 


sey, the United States has exclusive jurisdiction pro- 





vided it comes within the meaning of the language of 
. that section of the constitution--that is, articls 1, 
section 8, paragraph 17 of the Psdoral Bonstitution, 
which provides that Congress shall have the right 


"To exercisa exclusive legislation, in 
all cases whatsoever, over such aise 
trict (not exceeding ten miles square), 
as may, by cession of particular states, 
and the acceptance of congress, become 
the seat of Government of ths tmitsa 
e I States; and to exercise like authority 
ovsr all places purchased by ths consent 
: i of ‘the legislatUF9of the state in “hich 
| the same shall be, for the erection of 
forts, magazinas, ’arsena ae dockyards 
and other needfulouildings 


Now reading that section of the constitution, lst us 
refer to the Act of the bazislature of the State of New 
Jersey contaimd in the public laws of that State of 
1872, page S7, and the public laws of New Jersey of 
1832, pages 63 and 64, section 2 


"Ami b2 it enacted, that the jurisdiction of 
the State of New Jersey in and over the said 
land and lends mentioned in the perep one: 
section, when purchased oy the United st 
| snail 08, Guu tas sane usrooy 46 Cousu Lo the 
Unitsd st fates, but the genehge mg ceded 2 
shall cons inue no 1onge 
tates shall own th said 
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g : Section S-« 
concent is 
ceded upon 
State of TF n 
jurisdiction ited States im and over 
said land or lands, so far as that all civil 
process in all cases, and such criminal or 
other process us may issve, vndsr the laws or 
authori 6 State of N Jersey, against 
any person or persons cherged with crimes, 
misd ors, committed hin said state, 
may bs executed . in the same way and 
mamer as if such coment hed not been given or 
jurisdiction ceded, sxespt so far as such process / 
may affect the real or personal property of 
ths Uniteé States." 






































Nowywnder that Act of the Legislature the 


consent of the State was given for the purchase of this 





property by the Unit Statese Thet being the case, 
the United States, I take it, has exclusivs jurisdic- 
tion excspt for the purpose of serving process; thet 


is to say, any process issuing out of a state court 





may be served vpon persons found on this proparty, either 
civil or criminale But it does not give the state 
of New Jersey jurisdiction over the prosecution of 


criminal matters; it simply @ives the state the right 





of serving process, civil or criminal, on this property. 
That being the case, th= United states has jurisdiction 
over the quilding and over the land for its own purposes 
and for the purpose cof criminal prosecutionse 

4 Uiltusn vue Casss Citeuon ovr orlel Wii cone 1 
vince your Honor that that is the true construction, | 


and that it cannot be gain 
T 
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TAR COUPT., On, 








this language that the State shall retain concurrent 


jurisdicticn with the United States is that the Stute 
shall have concurrent jurisdiction with the United 
states over the property for the purpose of serving 
Process and so forth, but that it does not have concurrent | 
jurisdiction of the same crimee 


THE DISTRICT ATTORNEY. Mo, sire 





TRE COURT. It cammot have thete 
THE DISTRICT ATTORNE 





Ye And further, that the 


same court hus held (we have the citution here) that 
where a comGition is attached to the coment given by 








the State to purchase propsrty by the United States, 





the condition does not run cs against the exclusive 
jurisdiction of the United gtatese Why? The con. ti- 
tution doss not provide that any condition cam be im- 
posed upon the consent given by the State to purchase 
bs Property by the United Stutes, and I think that is 
the reasoning of the Judge who so helde 

THE COURT. Did he not then overlook the fact 
that the Federal Government is a Government of enumerated 


powers? 























=< | THE DISTRICT ATTORNEY. That may be, but i we 


seat thal Sectiuu vf ous CunstivuLion we wild See suaee 
upon the happening of certain things th: Urited States 
acquires exclusive ju>isdicticn--to vit, the purchase 
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of property and ths consent of the Statee 


THE COURT. I do not so read ite It says 
"for the erection of forts, magazines, arsenals, dock- 
yard: and other nesdful buildings" on the property, 
where it is purchased with the consent of the State for 
those purposese 

THE DISTRICT ATTORTEY. Yese Well, I will 
coms to the meaning of "for those purposes" a little 
further one I am trying now to establish the point 
that the United states has exclusive jurisdiction over 
legislation affecting this prdperty upon which the 
post-office building stands, end I think, under the 
constitution, the United states having purchased and 
the State having consented, that jurisdiction 1s con-— 
ferrede 

Now the right of Congress to thus legislate 


upon this subject is found in article 1, section §& 





paragraph 17 of the constitution, which gives Congress 
the right to exercise exclusive authority over all 
places purchased by the consent of the legislature of 


the State in which the same shall be, for the erection 





o§ Sort S wagazines, avsemals, sockyar 


nesdful buildingse Now can it bs successfully contended 





in this case that thevords "and other needful tuildi) 
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only relate to the words thet precedee How about a 


lighthouse on the coast of New Jersey? Does anybody 


a 


pretend that the State of New Jersey would have any 
jurisdiction over property purchased by the United states 
Government, with the consent of the Legislature of the 
State of New Jersey, used for lighthouse purposes? 
Is it} possible that the words "And other needful build- 
ings" have a other meaning except as applied to ovt 
buildings or buildings used in connection with forts 
and arsenals? Is that the spirit of the conanenuxtons 
Nos The spirit of the constitution is that property 
ecquirsd constitutionally by the United states =hall 
bs under the exclusive jurisdiction of the United States. 
THE COURT. Forts, magazines and arsenals are 
Places that are used by the army, end dock yards are 
Plices that are used by the navye Now might it not be 
that it is the intertion of this section of thse constitu- 
tion to provide, by using the words "qnd other needful 
buildings", all needful buildings for the army and the 


nav ¥? 


THE DISTRICT ATTORNEY. I think that is Mr. Lane'd 


contention, but J seobmit that the trend 6f decisions 
is the other way. The subject was elaborately considered 


by Mr. Justice Field, in the case of the Fort Leavenworth 
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Railrosd Company vs Lowe [144 U.S. 525], and the con- 


clusion, after thorough discussion, there reached was 





that the jurisdiction of the United,States Courts is 
exclusive over criminal offenses.committed in erections, 
buildings and land used for public purposes by the Feder- 


al Government, jurisdiction over which hes ceen ceded 





by the state's to the United Statsse The learned 
Judge in that case said: 


"Where, therefore, lends are acquired in any 
other way by the Unit ed States thin the 

limits of a state ythan by purohesewieh her 
consent, they w hold the lands subject to this 
qualifii ication; + if, upon te forts, ar- 
e@ senals or other public baile ngs ara erected for 
the uses of the Gensral eh ment, such 
buildings with their appur ness as instru- 
mentalities for the execut ie of its povers 

will be free from any such interference ard 
jurisdiction of the State as would destroy or 
impair their effective use for the purposss 
designéde Such is the law with refersnce 
to all instrumentalities created by the Gens ral 
Governmente Their ex ion from State control 
is essential to nes and surersiae 
authority if the Unit “ 
of their del 






























of the Stute over the places acquired will be 


as full and complete as over any other places 
within her limits." 


This case is also authority for the prin- 





ciple that whenever j 
thus occupied by the Federal Government have beer ceded 


by the State, such cession importing a benefit, ecesptunce 
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ste 


= 4 thereof Will be presumed, and under such circumstances 
federal jurisdiction and control are complatee 
Following the foragoing is the case of Benson v 
Fa The United States [146 U.S. 325] where one Berson was 
indicted,in the United States Court for the District 
of Kansas, for a murder alleged to have been committed 
u& at the Fort Leavenworth Military Reservation. Being 
convicted, he appealed to the Suprems Court of the 
United States, and, among other things, attecked the 
ua jurisdiction of the courte Mr. Justice Brewer, citing 


Fort Leavenvorth vse Lowe and others, says: 





) "It was held in those cases thet the act 
was a velic céssion of jurisdiction to the 
~ General Government; and thet, althoush it did 
not & 4 any application had been rade 
therefor by the United States, yet, as it 
conferred a benefit, acceptance cf the cassion 
was to be presimide” It wes concedsd that 
Article 1, Section V111 of the Constitution, 
4; wes not abplicadle, as there was not within 

, the terms of thet section a purchase of tie 
track by the consent of the lerislature of the 
State, but it was decided thst while a Stute 
has no power to cede away its territory to a 
foreien country, yet it can transfer juris- 
“: déttion to the General @overnment!-- that is, 
the United States. 

B opinion of the court in the 
ae Phe, case of Chicego & Pacific Railway 




































, vSe MeGlinn [141 U.S/ 5 542, at page 546] was also 





quotec with approval, the court in thet case sayiig: 


@ "We also held thut it is competent for ths leg 
islaturs of a State to cede exclusive juris- 
diction over places needed by the General Govern- 
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ment in the execution of its powers, the vse 
of the places beirg in fact és much’ for the 
people of the St te as for the people of the 
United States merally, end such jurisdiction 
necessarily e 2 when the places cease to be 
used for these purpozes" 








The State of New Jersey could cede to the United States 
jurisdiction ever this buildine, and the United states, 
by thet cession, would acquire such jurisdiction. 

THE COURT. Without eny special claim? 

THE DISTRICT ATTORNEY. Yes, sire 

THE COURT. I think that is good doctrine. 

THE DISTRICT ATTORNEY. A leading case is the 
case of in re Lafid [74 Fed. Rep. #2& 51] where, speaking 
to this subject, the court said: 


"The cession of jurisdiction over a given 

territory takes the latter from within and 
oe places it without the jurisdiction of the 
ceding: sovereigntye Aftsr a State has parted 
with its political jurisdiction over a given 
tract of land, it carrot be said that acts 
dons thereon are against the peace and dignity 
of the State, or are violations of its laws; 
and the State certainly camot claim jurisdiction 
criminally, by reason of acts done at places 
beyond, or not, within, its territorial juris- 
Giction, unless by tréaty or statute it may 
have retained jurisdiction over its ow citi- 
zens, and even then the jurisdiction is only. 
over & person as a citizen." 








THE COURT. 11 thet has been retained in this 


| Case, as 1 uudeystand 16.15 the power to sexve proccss 


upon anyone who comes into this buildirg , ‘vho 


may have committed a crime outsice of the building. 
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THE DISTRICT ATTORNFY., That is it exactly. 
' I refer also to the caw, of the United states 
a diserure v (tui 
vse Carter [64 Fede Reps 622.] pThat was a case in 
which testimony was being taken in an action pending 
in the Circuit Court of the United states for the 9th 


Circuit end in the District of California 


’ before an 


examiner in Chancery of said Court, in a building pur- 
chased by the United States, with the consent of the 


» for the erection 


Legislatur: of the State of California 
of a custonS house and other necessary public build- 
ings, end sc ussde Now if the constitutional rrovision 
limits the jurisdiction of the Federal Government to 
forts, magazines, arsenals and dockyards and appurtenant 


buildings, then 





@ cowt in that case was vrong in 
saying that it had jurisdiction over ~ customs house, for 
the land referred to in that case was purchased by the 
Government with the consent of the State Legislature for 
the erection of a customp howse and other necessary 
Public buildings, and was so usede Various occurrences 
took place at the examination which wase subsequently 
held to be contexpt of Cort. That is the case about 
wakennay trieng on the otner siqe spokg, where a woman, 

I think, went into a places where an examination was going 


on before a Master, and, with a pistol, threatened the 
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lifeof the Master and some others. In that case the 


court hel? that: 


"The United States Court has exclusive juris- 
Gict ion of offenses compitted ir places of 
California purchased by the United states 
with the consent of the State Legislature for 
the erection of a custom house and other nec- 
essary buildings, and so used". 





That is the language quoted from the opinion. 
Justics Field, at the conclusion of his oral 
decision, said: 


"ire Jus‘ ics gavyer will explain for the benefit 
of counsel the statutes of Congress. It is 

to be observed here that the block embracing 
this building end the custom house is under the 
exclusive jurisdiction of ths United statese 
Every offense committed within it is an offense 
against the United States, and re the State 
has no jurisdiction whatever". 








Mre Justice Sawyer subsequently said, in that 


Same casei- 


"As was remarked by the presiding Justice this 
building is under the exclusive jurisdiction 
of the United States. The block on ‘hich it 
stands has been purchased by the United Stutes 
from the State of Claifornia, by the consent 
of the Legislature, for the erection of the 
public buildings upon it; and it is by the 
constitution this placed undar the exclusive 
jurisdiction of the United States. All offenses 
: committed in this edifice, or upon the block of 








lang upon which it stands. are offenses 
the Units States, punishchie exclusively 
the Wational Coyyts- This Pott was avthovita- 
Gavéiy usciuvu at ihe last term of the Supreme 
Cor t of the United States, in the case of 

Fort, Leaviirworth Re Coe vs: Lowa. 








down to a simple assault, comsitted in i build 
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held 


to. 






Littl 





process was issued out of a stats court on a judgnent 


which jurisdiction had been ordered by the State Legis- 


laturs was subject at tha time of the sale, and it was 


United 





ing or on this block, is an offense against 
the United states, and punishable as such by 
the courts of the United states. The United 
States Statutes have not defined specifically, 
in terms, every offense, but they have defined 
@ number of the graver class, and then made a 
general provision covering all others. Section ‘ | 
6391 of the Revised Statutes provides as follows? 

‘If any offense becommitted in any place 
which has been or may hereafter be ceded to 
and under the jurisdiction of the United states, 
which offense is not prohibited, or the punisn- 
ment thersof is not specifically provided for 
by any law of the United States, such offense 
shall be liable to and receive the same punish= 
ment as the laws of the state in which such 
Places situated, now in force, provided for 
the like offense, when commit fed within the 
jurisdiction of buch statel. . 

"Thus an act not susviakkyxmaka speci*ically 
made an offense by the statutes of the United 
States, but which is an offenss undsr the laws 
of the state wherein performed, is made, by 
this gsm ral ovision, also an offsnsa under 
the laws of the United’ States, and punishable 
by the saze penalties penten are inflicted undar 
the laws of the Stats 











Now there is a casa, sir, right in point. 


In the case of Martin vse House [34 Fed. Rep. 694] 


to which land, sold to the United States and over 


that such a lisn could not affect the title thera- 


The place attected was a building evected at 





8 Rock, Arkansas, for the accommodation of the 


States Circuit and Bistrict courts 


» post-office, 
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; 41 
internal revenue and other Government officese Mre 
Justice Brewer in that cass, citing the Act of Congress 
providing for the purchase of the site and for the 


construction of the builjling, and the act of the Legis- 
7 


laturs of Arkansas conss-ting to She purchases, sad: 






"The effact of theses tivo to vest 
exclusivs jurisdiction over this tract of ground 
in 2 Unitad States Governmmt, and this by 
virtue of Section 8 of Articla 1 of the United 
states Constit 














In the cass of United States vs. Tucker [122 Fed. 
in 
Repe 518] ,waien was involved the vary qusstions that 


h 


are involved in this casa, «1 





at being also on demurrar 


So an indictment, the Court said: 





"The saventaenth clausa of section & of articls 
1 of the Constitution ax® of the United States 
provides that Congress shall hava pover 'to 
exercise exclusive Isgislation in all cases 
whatsoever, over such district (not including 
ten mil: squars) as may, by cession of partiicu- 
lav states and 613 acceptances of Congress, b3- 
coms ths ssat of the Governrent of the United 
States, and to exercise like authority over all 
places’ pur ed by the consent of the legis- 
laturs of the stata in whieh tha sane shall ba, 
for the arsction of forts, in arsanals, 
dockyards aad other needful 

"Por the purposes of this cuss ; provision 
would be expressed with perfect accuracy in 
this languags, viz: 'The congress 32all have 
power to exercise exclusivs lszisl at lon. in all 
cases whatsoever over all places pur 
ti smt of the lasiclat 
which the Same shail av cea the eve dtm oft 
forts, magazines arsenils, dockyards ,and 
other needful oulisings' 

"I think the ceding of the y the state 
Probably constituted a'purchasa® t! i 





























of the state 
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the United States in the broad sans3_of that 
worde Bouveir's Law Pat ionarye It, how~ 
ever, I 







snot, in the technical $ense 
but only a “yolunt ry lezisl tive 
ft to tae Meta States, not only 
i hut also oF juris- 
diction ove 1 thers might be 
binding conditions annexed +0 sti a cession, 
still the act of February 20, 1886, above re- 
ferred to, 1s ample to maintain t26 exclusive 
right und po of the General Goverument to 
legislats over th» "place' described in 
indictmmte The only right reserved to 
State in the act of ces 
hereon any procass that 
courtse 

"In thy opinion of the court, botha 
purchase “vith tha consent of 3tate and an 
express cassion of jurisdiction are not nee- 
essary to the rights of the powsr and zovern- 
ment. Either will bs sufficient if the place 
is owned by the United states and is actually 
used for governmental purposese In this case, 
however, ws find both". 









. 
the 
mwas that of serving 
night issue from its 











In the case of the United States vse Donlen 


05 Blatch. 234] the court said: 


section 





"The sire court @fthe United states for the 
eastern district of N York has, by virtue 

of the act of March 23, 1825, juri etion 

of an indictmmt for an assallt to kill 
committed in the navy yard at Brookln". 





Mre Rose, in his code of civil procedura, 
25, pags 197, volume 1, remarks on thidsubdject: 


"Thers ar3 many cases in which the Federal Govern- 
ment 12s | acquired lands an¢ acession of 


4 








tin 





yee. forte 





govts, KEW eX: Magar ives and aysenals, aumovies, 
dockyards or navy yardse Anong ' other nesd- 

ful beiagings,' to accomodats “hich exclusi 
jurisadiction A 48 been acquirsd are, places for an 
asylum for disabled voluntsers, for a post office 
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for aa appraiser's building, for post offices, 
fedsral courts, int- cnue offices, atc. 
for maintenancs of damse The Constitutign 
ereatas excl. liction on purchase with 
legislative cx hare the purchase is 
for ths purposes snun rated in the Constitution. 
Hence, it has been held that a purchase by legis- 
lativs consant for a solderis' home would not, 
ipso facto, exclusive ju ietion, though 
the power éf the ate to grant such a juris: ictlon 
is concedsd.e Ot authorities 
the cules ejusd 
sx nesdful bud Yainae' Ss 
asd a lii intrepreta- 
adn vhains t land for 







































on, 


locks and dams on a canal is % he phrase@e 
So also Congress in its 1 s gone 
upon the t hat juri ight be ace» 





quirsd over ‘lend for nat ional cemeteries under 
this clause of the constitution, thouvh that 3 
a far cry from lands for ™eodfal public build 
ings'. It has declared that upon paynent of 
the purchase price of land acquired for that 
purpose sxclusive federal jurisdiction shall 
arise thereover; and that after ths assent of 
a states hus been obtained, complet: federal 
Jurisdiction shall vsst as provided in t 
class of constitution here under consiter- 
atione So lons as tne state's assent to < pur- 
chase is acc anied by a cession of jurisdiction, 
iteis immaterial at the land is not acq 
for ‘othsr neodful puildings', iu any proper 
sense of that term". 

















I want to call your Honor's attention to 
the cas8, which I do not ‘hink is on our brief, although 
it may b3, of the Chicago, Rock Island & Pacific Railway 
company vse McGlynn [11: U.S. 642,] where, after referring 


to the Fort Le £ 





he cours u 






"But, in order that the United states x possess 
exclisive legislative sr over the tract, ex- 

capt as may be nacessary to the ucs of the’ uilding 
therson as such iaeerieanend a; they must have 
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acquirsd the tract by purchase, with the conset 
of the state. This is thaonly mode prescribed 
by the Federal Constitution for their acquisi- 
tion of exclusive lacislative power over Lte 
When such legislative poweras acquired in any 
other way,as by an express “Act ceding it, its 
cession may be accompanied with any condi ion 
not inconsistent with the effective use of the 
property for ths public purposes intended. We 
also held that it is compatent for the lacisla- 
ture of a state to cede exclusive jurisdiction 
over places nesded oy the General Goverment 
in the execution of its ¢ wers, the use of the 
places being, im fact, as much for the people 
of the state as for the osople of the United “— 




























generally,and such jurisdiction necessarily 
end ing en the places céass to be used for those 
purposes". 





So it seems tome it is apparsnt that in 

order to obtain exclusive jurisdiction thers must te 

| purchase] by the United States and conssnt by the 

Statee Thers can be a cession by the state to the 

United States accompanied ty conditions to the United 

} States or not, as the state sees fit, amd I think the 

| conclusion can be drawm from the cases that if the United 
States occupies a property for public purposes it has 

| Jurisdiction over that property. But in this case the 
property in question was purchased by the United States 


with the consent of the Legislature of the State of New 





a nd t afore comes within the meanine of tka 


language of the section of the Constitut ion referred 





toe 


W. + + : Raymond Ri Wile 
ith refersace to the Kelly case, referred to Reseach ay 


1% ae te ee eee oe 




















by my learned friend, the facts were that that was what 


was called a national home for disabled soldiers, located 
in Milwaukes County in the state of Wisconsin, and the 
court held in that case that the crime with which the 
petitioner was charged was not punishable under any 
statute of the United States apvlicable to the place in 
question, and the jurisdict ion could not be entertainad 
in the United states Courte Why? 

THE COURT. It was a solderas' horés 

THE DISTRICT ATTORNEY. It was a soldsras' home; 
it was a 2rivata corporation, in-corporated under the 
laws of that or somes otimr state; it was not ceded to 
the United states, nor did the United States occupy it; 
it was a corporation existing only by virtue of tho laws 
of someone of the States of the United States, and of 
course the United states could not acquire jurisdiction, 
and perhaps it could not have any jurisdiction. 


Now, sir with refersnceto the second point 


” 
raised by couns31 for the demurrent, that no crime is 
allegede 

: The indictment is in tha common lew form; it 
charges, first, the forgery of the ssal of the New | 


En=land Phonograph Compmy on a bill of complaint filed 
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in the office of the Clerk of the United States Court 
for this district, in Mey, 1905, with intent to injure 
and damaze. I think that is the language of the Act 
of 1898 passed by the Legislature of tha State of New 
Jersay. That being so, the requirsnent of the courts 
of setting out the statutory crime, that the statute 
must be followed, certainly has been observed in this 
casee We are not bound to tell the other side who is 
going to be damagede Indeed it does not maks any diff- 
erence whether damage a injury resilt or not; it is 
a question of what was in the defendant's mind at 
the time he attached that seal, which the United States 
claims was a counterfeit and a forgerye So, so fa: 
as injury to anybody-is concerned, the statute is satis- 
fied, because the statutory languaza is usede 

THE COURT. Supposs we assume, for the sake 
of the argumsnt, an assumption that you would not be 
wtlling to make except for the sake of argument, that 
the attaching of this seal to the bill of complaint was 
not necessary, was not called for by the rulas, the 
practice of the Court, that the bill would have bean 
pev feet witho vt it and the yesove legally amovuets +» 
nothing, its being thera could not possibly have injured 


the Phonograph Companye “Now, then, if we asstime tnat 
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the putting of it there could not injure the Phonograph 
w Company, can we under any circurstances infer an intent 
to injure by putting it there? 
F THE DISTRICT ATTORNEY. No, sire I will come 
- to that point thoucthe The attaching of the seal to 
the bill of complaint was not surplusage, because Rules 
| 3 of the Circuit Court of tha United states for the 
vs : District of New Jersey, promulgated March 27, 1906, 
provides that the rules af practice and procedure shall, 
except when othervisa provided by the Revised Statutes 
- or by the rules prescribed by the Suprema cowt of the 
[-) United gtates, be the sae as the rules of practice 
and procedure in the Court of Chancery and in the 
“2 Suprams Court of the State of New Jersey, in so far as 
*hey may bé applicable. 
Rule 48 of the gourt of Chancery of New Jersey 
~ provides that every bill shall be signed sy counsel 
‘ bafors it is filed. 
Equity rula Noe 24 provides that every bill 
xs shall contain the signature of counsel ammexed to ite 
: | It appears on the face of the indictment that tha 
bi11 4s not signed by counsel; it 1s signed "New Eneland | 


Phonogrebh Cousauy, by SPauerick we sojmquiss, rresiuente 







Attest James Le Andem, Secratary", and then comes ‘he 
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alleged forged seal, and under it appears "Edmund Huoerstel ) 
Solicitor for Complainant". 

In order to make this bill complete, inasmuch 
as it is not signed by counsel, it was necessary that 
it should be signed by the party, and as the seal 
of the corporation is a necessary part of its sirnature 
the placing of the saal tharson hy Ardem vas not aurelue- 


agee Anton's ach in this 





pset does not come within 
any of the cases which hold that where « seal is not 
required upon on instrument the addition of such 4 seal 


is surplusage, nor does it coma under the principle of 





those cases which hold that falsely add 








ng the ngms of 
a subscribing witness to a genuine bond, which requires 
no subscribing witness, is not forgery. 

THE COURT. What have'you to say to the nveneeee 
tion that a corporation can only appear in court by 
attorney? 

THE DISTRICT ATTORNEY, Yes. But the seal is 
the life of the corporation. How can a decd be exec uted 
without o seal? 

THE COURT. Perhaps I do not quite understand 
the aviet of youy avg me mt. BS undeystand if To ha 
this: That since the bill of complaint was not simmed 


by counsel, and since ary party may file a bill of vom- 
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Plaint if he appears pro se, therefore, it must be 
inferred that the corporation appeared for itself, and 
that being so it was necessery that its seal be attachede 
THE DISTRICT ATTORNEY. I think it is necessarye 
THE COURT. Is it not merely necessary because 
of its appeuring pro se? 


THE DISTRICT ATTORNEY, Practicelly, yes, sire 




















THE COURT. Ten you run afoul of the proposition 
I made a mommt ago, that the corporation never appears 
except by an attornaye 

THE DISTRICT ATTORNEY. And it cannot file a 
bill except by counsel unless it appears pro 56, or by 
attorneye Now how can it appeur by a solicttor in an 
equity case, where the rules require that a corporation 
and all other complairants must eppear by counsel? It 
| cannot acpear by a solicitor only, because the rules 
| require more than that. Now, then, if it is not signed 
by counsel, it can be signed by the complainanthinself 


in the case of an individuale Howecan a corporation 





appfar except by attorney, your Honor asks. How can 
it verify a paper except by the signature of its officers, 
and Its seal? The seal is the [tte of the covp ovat ion, : 
not the president and the secretary, but the seale The 


seal is en essertial element in the execution of « paper 
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of this character, executed by a corporution. It seens 


to ma that in the absence of the signature of & counsel, 


the presence of a seal, and that seal the seal of the 





jon in 





company, is an essential. That is our pos 





wter, end it seems to me as thoush it were a sound 





position. The seal of a corporation is that which 


ch authenticates the execution. 





identifies it, that wt 
If a cérporation can appear merely by the signature of 
its president and secretcry, then, of course, a seal, 


is not necessary. But w can the seal be dispensed 





with? I submit that «hether the seal affixed to this 
bill of complaint was so affixed by ‘avthority of thécor— 
poration or not cannot excuse Andem if it was a counter- 
feit seal. Their conspiracy with him could no excuse 
him from the consequences of his crime, if crime was 
committede 
Now, sir, us to the point raised by counsel 
if there was a crime it is barred by the statute of limi- 
tations. : 
The act under which this indictment was found 


is silent on the question of tims: 






“Al any vilens® p06 commlitea in any piace wneck 














hes y hereafter be ceded to and undar 
the ion of the United Stetes teh 
off not prohibited, or the punishment 
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thereof is rot specifically prov 
any law of the United Stutes, su 
shall be liabls to, ana receive same punish- 
ment as the laws of the Stete in which such 
place is situated, now in force, provice for 
the like offense when ¢c itted within the 
jurisdiction of such State". 





ided for, by 
offenss 






t 








Now all thst section relates to is the 
punishment--that is all--shall be lieble to receive the 


same punishmente Wow what is the punis!n ibed 





by the New Jersey Statute? The New Jersey Statutes 
provides that the maximum punidment upon conviction for 
high misdemeanor shell be not more than seven years and 
& fine rot. gxcevding two thousand dollcrs, I think. 
Now that is all that section relates toe How can you 
read into it the Statute of Limitations of the state | 
of New Jersey when this Federal Statute is silent cn 
the question of limitations ,and also silent on the subject 
of time? 

The United states Statute provides, with reference 
to limitution, that & man  umust be indicted « 


thres years after the commission of the offensee It is 





iin 


alleged that the offense was committed in May, 1905. 
If the United States provides for the punishment of a crima 
they also provide Foy Che Lijit ati piwithin whick thet 


crime must be prosecyted. There is no relation between 








the statute of limitations and the statute which cveates i 
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Punishment as the laws of the state in which such place 



































52 
the crime; they are separate and distinct. This section 
197 of the crimes act does not say that if the offenses 
therein enumerated are committed more than two years 
before the finding of an indictment the defendant shall 
not be punished, and so forth, but it simply defines 
crime end says what shall be crimess The United gtates 
Statuts says that if the indictment shall ba found within 
threes years, and so forth, and this indictment having 
been found within three years, it seems to me there 
can be no question about it on this point raised is 


to the statute of limitations. 


THE COURT. Be liable to and receive the scme 


is situated, now in force, provide for the like offense 
fhen committed within the jurisdiction of such statee 
Do the laws of the state of New Jersoy provide a punish- 
ment after two years? 

THE DISTRICT ATTORNEY. What is that? 

THE COURT. The language of the Federal Statute 


iss 


ote any offense be committed in any place which 





ror he bear or wes — 
ane sey the yun indicts bo. of the Yaitee Srvtes \ 
etc." S.ch offense shall be liable to and veceive 


the same punishmsnt as the laws of the State 
in which such place is eieuaed, now in fo: ‘C6, 
provide for the like offense when committed. | 
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- within the jurisdiction of such state". 
Now I say doses the lav of New Jersey provide punish- | 
ment after two years? | 
Fe THE DISTRICT ATTORNEY. Yo, sire | 
THE COURT. Then are you not asking me in 
this case to sustain a construction which vould result 
oer: in imposing punistesnt cifferent from that prescribed 
by the laws of the State? | 














THE DISTRICT ATTORNEY, No, sir; I think note 

THE COURT. I see your distinction. Of course, 
your positicn is that this Federal Statute imports 
into it no part of the statute of limitation? 

THE DISTRICT ATTORNEY. That is it exactly, 
yes, sire Now, then, cs to the point raised in reference 
to the word "offense™. t camot, possibly maan contempt; 
the charge is forgerye Is forgery an offense? 


TRE COURT. I think the re can bs no doubt about 


THE DISTRICT ATTORNEY. Yes, sire I think that 
&s all, sir. 
\ THE COURT. Have you any thins further, Mrs Lane? 
se suerte 4 nave very little further, except 


to ask your Honor if you consider those cases Stated 








by my friend on the question of exclusive jurisdicticn 
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| of the Court, if you will read thasqasegfov will 
find that in every single one of them there is a dis- 
tinguishing featuree I do not think you wil] find any 
single adjudicated case that holds in cases of this kird, 
except the case of Sharon vse Hill, to which tim Distr let 
Attormey has referredé-y where the facts warrants& the 
holding that in a case of this kind the Federal Govern- 
“ment hes jurisdiction. There are a great many cases 
cited by my friende They tell us about a lien clain 
ease, where it was held that such a lien could not 
affect the title to the propertye That was because it 
e would interfere with the instrumentalities of Sovernment 
by the Federal Govermmente There is no avestion but 


that a lien under the laws of the State of New Jersey 





could not be made to affect any propsrty owned by the 
United States, a lien upon this builcing or any other 
building in the possession of the Governmant, whether 
leased or omed by the Goverment, but it is within the 
power of the State of New Jerssy to punish for murder, 
forgery, or any other crime against society committed 
in this huilding, but it is not within the power of 
the State to catsritie with the Woe o1 this burldiug 


e by the Federal Government for ths purposes for which 











this pbuilding was acquired. 
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THE COURT. Do you think this section should be 


so construed as that if an assault and battery were 
committed in this building, the state Courts would 
have jurisdiction over it? 


MR. LANE. Yes, str, vn westionably. 


THE COURT. Well, then, do you not give a construct 


tion to the New Jersey Statute that is not warranted, when 


it says thet the State shall retain concurrent juris- 


@iction with the United States in ancower said lands. 
as that all civil process in all cases, and such 


so far 
criminal or other process as may issue under the laws 

or authority of the State of New Jersey against any 
person or persons charged with crime or misdemeanors 
committed within. such State, may be executed therein, in 
the same mamer as if such consent had not been civen 

or jurisdicticn ceded, &ce--Now has the State of New 
Jersey done anything more in the use of that language 
than retain the right to serve process on anybody that 
may be found in this building who has committed a crime 
outside of this building and within the state of New 
Jersey9 


MR. URVE. Vuless the State of Nev 7 





may 1 


heve put in that section words specifying the jurisdict tox 





retained by the State of New Jersey, or a portion of the 





oa 


. Wile 





























juriséiction retained by the state of New Jersey. But 





the mere fact that it has retaimed, in so many words, 


the right to serve process in this building &ce does 
not at all say that the state of New Jersey has not 
some other jurisdiction still left 

J ft in itself, and the 





mere gant of jurisdiction--there is only one case that 

I can concsive of where the State has the right to sede 
jurisdiction, and only ons case where the Federal Govern- 
ment hes the right to take jurisdiction, and that is 

a case within the Federal jurisdiction. The fovernnent 
has no right to take exclusive jurisdiction and ths 

State has no right to civs exclusive jurisdiction except 
whers it is necessary to give such exclusive jurisdiction 
under paragraph 17, section 8 of clarss 1 of the Constitu- 
‘tion. And an act exactly similar to this one, in which 
the State of Wisconsin granted to the Federal Government-- 
in that case, notwithstarding the learned district attor- 


ney's assertion that the grant of jurisd’ction was to 





the United States in so many words, yet the Court con- 
strued that es meaning only such jurisdiction as the 


Fedaral Governrent had to have in order to exercis 
& 
the jo ver wmente? duties that lt-was Aeeessary for the 


te 


Govermment to perform on that plot of landy and it was 
said in that casa that onlyby construing Zt that way could 
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the legislation be sustained. The Suprare Court of 
Wisconsin had declarsd that act unconstitutional. The 
Federal Gourt said no, it is not unconstitutional be- 
cause ws construe the words to mean such jurisdiction 
as the Government mus* hav? to exercise the functions 
of goverinente 


THE COURT, 





for the Government 
committed on ths sold:rs' homs property. 

MR. LANE. No, not necessarye 

THE COURT. In this case here do you think it 
is consistent with the idea of soversignty that the 
Federal Government shovld yield to the proposition 
that the State may have control of crimes committed 
within this building? 

MRe LANE. I think soe I do not know of any- 
thing that-~-Of courss, there may be crimes against 
the United states committed within this builiing--there 
may b® contanpts of court committed within this build- 


ing over which the Federal Cowtswould have exclusive 





jurisdiction, but the ordinary plauincrimes of assault ' 





and battery committed within 


this buildins, if not com | 
| mitted within the pregence of the Cow t--murder com- 


mitted Within this buildings, crimes of that nature-+I 
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do not think if murder vere committed here that the 


Federal Governnsnt wovld have the right to prosecute, 
or for an assault and battery committed hare. 

THE DISTRICT ATTORNEY. I suppose the idea 
of the State retaining some jurisdiction is to pre- 
vent the Goverment property being a refuge for fugitives 


from justice, and for that reason the State retains the 


> 
right of serving processe 

THE COURT. Why cannot this indictrent stand, 
according to your theory, Mr. Lene, under section 5592 
as well as under ssction 2? 

MR. LANE. I think they are both alike. 


THE DISTRICT ATTORUSY. 





paragraphs of one section. Yes, sir 
53916 

MR. LANE. As to the question of the Stathute 
of Limitations, and as to wheter there is a crime set 
out in the indictrent,} do not think I can add anything 
to what has already been said in my previous argument. 


I will, however, say this, if the cor t pleases, that 





the signatures of counsel that has been alluded to by 
my friecd is not necessary to the validity of @ .oi11 
in the Court of Chancerye A bill may bs stricken from 


the files if thers is no signature-thersa, but in reality 
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the party appears by his solicitor, end in order to 
lend some force to the bill it is provided by the rule 
that counsel] «ust sign the bill. But couns21 does 


not appear; the party appearsby his or its solicitore 
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Act of Congress, by 


4ndem, admission that he caused this suit to be 


brought and attached the seal to the bill, 23, 
Admission of Andem that he caused suit to be 
brought, 25_ 
Admission of Andem timt he attached seal to the 
bill, 23, 
Andem, proof tmt he was not secretary at the 
time of the filing of the bill, 24, 
Andem, letter demanding seal and records from 
Helm, 28, 
Anden, cirevlar letter of tiovember 4, 1904, 

to stockholders of the 7. E. Pe CO, 30, 
den proxies, 1904 meeting, 34, 
Andem, method of voting, 1904 meeting 36, 
Anden's proxies, 1904 meeting, 40, 
Andem's consent to holding of 1904 meeting in 
absence of papers, 42," 
Anden's objection to Heln's proxies, 45, 
inden's request for transfer of stock, 48, 
Andem consent to proceed at 1904 necting 

without presence of books and recorda, 51, 
Andem suit to anmul contract, 53, 


fndem, directions to begin suit te annul con= 
tract of, 60, 


Andem, suit to annul contract, : 63, 





























| anden, service of notice en Andem to anmw. con= 


tract, 


Anmuilnent of contract, services of notice on 
Andem, 3 


63, 


63, 


Andem, list of proxies that Holmquist certified, 


1904, 

Andon, rigtt to vote proxies, 1904 meeting, 
Anden, admissions of, Stilphen, 

4ndsm contract, champertous and ultra vires, 


Admission of Andem as to attaching seal and 
causing bill to be filed, 


Bill, proof of filing, 

By-Lawa, He Ee Pe Cos, method cf voting, 
By-lewa, director must be stockholder, 
Books, records &c., in possession of lcCoy, 
Circular istter to stockholders, NeEsPe Coe, 
Charter of NeE.Pe Coc, 

Cor oration law, testimony d@ Judge Stilphen, 
Ghampertry, contract with Anden, 

Deeds to Goverment, 

Directors, election of 1904 board, 


Directors, resolution to reduce from 3 to 5, 


Discontinvance of first N.J- mit, 





68, 
77, 
78, 


79, 


80, 
21, 
31, 
32, 


47, 


30, 


12, 
"3, 
79, 
2, 
365 
43 


61, 


Pwr 


etce 
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Election, directors, 190¢, Sb, 

Evans, Le Ee, repert of, 1902, ; 57, 

Election of 5 directors iiegal, Stilphen, 78, 

Facts, 9, 

Pacts, tentative, 15-19, 

Holmquist, proof that he was not president ot 

the time of the filing of tim bill, 24, 

Helm, letter from Andem, demanding seal, 

Papers, ete, 28, 

Helm, John E., outline of testimony of, 24, 
- Ives, Erayton, suit against, 64, 

Jurisdiction, UeJe Acts conferring, 46, 


Knight, Herbert W., outline of testimony of, 23, 


Uap of Government property, 3, 
Method of voting, statement of Andem at 

fnnual Mecting, i904, 34, 
Yecoy, testimony as to seal, etce, 10, 


HeCoy, outline of testimony of, as to 1904 meeting, 38, 


¥eCey, election as Secretary, 47, 
UeCoy's possession of books and papers, Al, 
oeCoy, ‘seal never cut of hi s possession, 49, 


e Method of voting, Purdy, 62, 






























Method of voting, S.ilphen testinony 
| tethod of voting prior to 1904, 
Method of voting, tcstimony Judce Stilphen 
| Hethod of voting, Rogers testimony aay 


| National Phono.e Coe paid 5730.25, agreement 
to do business with N.E.P. Co. 


| National to assist ¥. He P. Co. in lawsuits, 
{ National to be relensed by Ne Ee Pe Cos 
National, payment of $804. to Ne Be Pe Coe 

| wational retase from Ne He Pe Cos 

| Points to prove 


| Proof of filing bill, 


| Proof that the seal attached to the bill is not 
| the seal a the corporation, 


| Proof that Holmquist was not President at the 
| time of filing bill : 


| Proof that Andem was not secretary at the time of 
filing bill, 


| Proxies of fndem, 1904 meeting, 

Proxies of Andem, 1904 necting, 

| Proxies, objection iy Andem to Heln's 

| puray, Janes Ve Ire, outline of tostinony 


Purdy, James W. Jr., appointed counsel Oct.1902, 


2% 
Thy 


él, 


59, 
59, 
60, 
60 
61 


21, 


24 


40, 


53, 





TLL ee oe 


I 
Procesdings to annul Andem contract, : 
| 


Purdy, 1902, resort as counsel of Company, 


(Purdy, as to method of voting, 


Proxies, criginal copies to be produced by Judge 
\Stdlphen, 


q 
Proxies, right of Andem to vote in 1904 necting 








Rogers, Geoe Le Elected us cierk,1994 meeting 
solutions adopted at 1902 meeting 
Release, first N.S. suit, discontinuance 
— Allan C., outline of testimony of, 
; owe, suit to annul Andem contract, 

owe, mit asainst Lrayton Ives 


we, service of notices on /ndem to annul omtract, 


Rogers, Gso0e Le outline of testimony of, 





‘is not the seal of the corporation 


‘Seal, Andex's admission that he attached saze to 
ill, 


ock, provision of by-laws as to transfer of, 
ockholders, directors must be 


Steck, statement of Andem at 1904 meeting as to 
ethod of voting 


ecretary, UeCoy elected as, 


ock, request for transfer of by Anden 

















Seni, never cut cf UeCoy's possession, 
. : . 


Seal, never has been changed, 

Servic of notice on Anden of recission, 

Stilphen, Ae Ce, outline of testinony 

Stilphen, testimony as to 1904 meeting 

Stilvnon, method of voting, 

Stilvhen, cleetion of dircotors,1904, 

Transicr of stock 

Ultra vires, cohtract with Andean, 

Voting, method of by HeE.F.Co 

Votins, ruling as to proper uecthod at 1904 meeting 


Veil, Tomma, cutline of testinony of 


Beil, as <o consent of Anden to proceed without 
presence of books, etc. 
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53 
66 
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70 
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| The proof will consist of the following matterare 
i. Showing that the United States has juriadice | 
tion over the Jovernment building in Trenton, 
Pamphlet Laws of NJ. 1572, pace 55, 


Pamphlet Laws of Ned. 1872, save 27, 

















2. Proof of the filing of the bt1l in tha Clork'a 
Office at Trenton, 
@ 3, Proof that ta? seal attached to the bill ta nos 


the seal of the corporation, and proof of what the raal 





Seal consiats, 


4, Proof that Andem attached the false seal ta ths 
bill, and proof that Andem caused the bill with tha false 
seal attached to ba tiled, 


5, Proof that Holmquist was not President , nor 
Andem sacratary of the Company at the time of tha filing qf 
the bill, 


6, Proof as to the occurence at tas 1904 neat dit 


e@ at which Andem claims to have elected a Board of Directord, 










































and of matters sersain to this subject, 


fhe property upon zhish the United States pudding 
at Tranton 45 erested was purshasad by the United States 
from Soott, Parnatt, Rugiing and Titus and the deeda are 
recorded tn Hook 97 of Neads for Herosr County, at pages 
B54, 557, 569 and 502, 

The witness to orevs this is Hr, G80, %, Robbins, 
Gomty Glerk of Merosr County, Who can produse the origingd 
record book from the Somty Clerk's Offices at Trenton, 

The deads conveying the proserty vpon whieh She 


United States Post Offica pro arty is located tn Trenton 





N.J. are four in nuaber, the property sonsisting of a 
trect of land belonsing to four different individuals 


and the rosord of tha deeds fa as follogss 


Charles ssott Deed dated July 15, 1572 
& wife. Agimowladged August 31, 1472 
to ) Rosorded in 500k 97 of Deada Lor 
) Maresr County, pace 554, 
United States ) 


Deed dated July 15, 1573 
Acknowleiged August 28, 1472 


John Barnett 
to 


United States of Racorded in Book 27 of Baca, Ge. 





tt tn ee te ta 


Ameriga 29 557, 


-Researelt 
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Gershon Rusling 
to 


United Statea of 


et eee 


| Amorica, 
Willian R, Titus } 
to } 
United States of ) 
America, } 
The foliowi 


property and the fo 
composing it, 


, 


MONTGOMERY 






































, 


epee 





Dasd dated July 15, 1672, 


Acknowledged September 2, 1872 


Recorded in Book 97, %6., page 960 


Deed dated July 1%, 1872, 
Acknowledged Aucwst 25, 1572 


Recorded in Book 97, page 562, 


ny Gketeh shows the location of the 


rnor omsrahiy of the different tracts 
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4 
® Tt is suggested however, that the deeds be not proved 
and that it is su'ficient to show that the United States Has 
jurisdiction over the place where it is alleged the crime 


was committed. 


| ? For the purpose of showing jurisdiction, the fol- 
lowing lava are referred to; ; 

The act of Avril 3, 1572, giving the consent of 
the State to the purchase, and ceding jurisdiction, is as 
follows; 


An Act granting the consent of the State 
of New Jersey to the purchase vy the United | 
States, of certain lands for the ereation of 

@ governaent buildins, at Trenton, New Jersay 
@ and ceding jurisdiction over the sane, 


| 1. BE IT EVACTRD by the Senate and 
General Assembly of the State of New Jersey, 

That the consent of the State of Mew Jersey | 

is hereby given to the purchase, by the United 

States, of one or more piec:s of land situate. 
in the City of Trenton, not exceeding one aers 

| in quantity, on which to erect a governnent 
building; and the said (mited States shall 
have, hold, use, occupy and own the said land 

| i or Jands, when purchased, and exercise juris- 
diction and control over the sase and every 
part thereof, subject to the restrictions 
hersinafter mentioned, 

















2. And be it enacted, That the juris- 
diction of tas State ot jew Jersey in and 

over the said land or lands mentioned in the 
foregoing section, when purchased by tne Unitdd 
Btates, shall be, and the same is hereby ceded 
to the United States, but the jurisdiction 












hereby ceding, shall continue no longer than 
® the said United States shall own the said land 
or lands, 
Raymond R. Wile 
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3. Amt he 4t enagtad, That the sald 
consent is; an, ‘nd tha aatd jurtadistion 
ceded upon tha axnress condition that tho state 
of ‘iew Jarsey shath retain soneurrent Juriae 
aiction vith tie United Statea dn and over 
the said land or lands, 90 far ag that all 
eivil process in all cases, and such eriminal 
or other orocess as may iasue, under the law 
or authority of too State of tidy dersey, agadnst 
any person or parsons charged vith crimes, 
misdsneanors, counttted within said Stata, may 
ba executed therein, in the sane vay and mane 
| ner a3 if such consent had not been viven or 
jurisdiction ceded, excant ao Car aa auch pros 
6933 “ay affact the real or s,ersonal vroperty 
| of the United Statas, 


















4, abe it enactad, That tha jurise 
diction heraoy caded shall not vest until tho 
United States shall have acquired the title 
to the said land or lands, by purchase or 
grant, acd 39 lone as the stid land or landa 
Shall remain the property of the Unitad Staten, 
t) whan acquired a5 aforesaid, and no longer, 

the sana anall be and ont tana exonerated Tron 





all taxes, 2sse53nents and other charges which | 
may be leyied or imposed wader tas authority 
j of this state, | 


S, And va it enacted, That any malicie 
oun, wilful, racele3ss or voluntary lajury to 
or eutilation of tha yrounds, building, or ape 
purtenances shall aubjuat the offendar or ef- 
fenders to a fine of not leas than twenty dale 
| lars, t9 which may ba added, for an aguravatad 

offence, imprisonment, not exceeding ix wontas 
in the bounty Jail or workhouss, to be prosa- 
cuted befora any court of competent jurise 
| diction, 


E 6, And ba it anacted That thia act 
shall taxe efiect Mvisdiately, 


Approved April 3, 1572" 


e ’ The subsequent act, which is fcund on page 67 of tne 
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game volume seems to be a reenactment of the same law with 
ja faw varyins words, nona of which in any way Change tha 
provisions or sense of the former act, Tt 16 not clear 
why both acts were passed, Possibly they were separate 
bills introdueed in the differant houses, one in tha Senatd, 
and one in the Houss, and both pasaed in’ the confusion of 
* legislation, That act 1s as follows:e 


"An Act sranting the consent of the Stat 
| of New Jarsey to the purchasa by the United 





States Of certain lands for the purpose of 
the erection of « public buildin t Trenton, 
and ceding jurisdiction over the sana, 


1. 





AV IT STACTEN by the Senate and Gone 
E Stata of 

Hew Jersey nereadby ¢ 
to the po rehase by the United States of one or 
more piaces of land situated in the city of 
frenton, not excseding one acre in quantity, 
on which to crest a building for a post offich 
and othar sublic purnones, and the said United 
States shall hava, Asid, use, oscwny and owa 
tha said land or Janas when purchased, anda 
exercise Jurisdiction and control ayer the 
Bane and avary part thereat, anojesct to tha 
restrictions hnsrainafter mantioned, 















2. Mt ba tt envatad, That the jurise 
diction of the stute Of fa" Jarsay in and over . 
the said land of lands mantioned in the fores| 
going section, when purchased by the United 
States, shall be and the sane ia heraby eda 
to tha United States, and the Jurisdiction 
hereby coded Shall continue no lon, er than tie 
said United States shall own the said land o7 
| lands. 


3. Aud bs it enected,That tne aaid 
@ consent ig civen, and the s&id jurisdiction 
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ceded, vpon the axoress condition that the 
Btate of New Jersey shall ratain concurrent 
jurisdictica with the United state in and 
over the said land or lands, 60 far 45 that | 
@ll civil process in all cases, and such crime 
inal or other processag as may issue ynder tage 
laws or authority of the State of New Jersay 
against any person or persons charged with 
crimes or misdemeanors cormitted within said 
Btate, ~ay be executed therein the sana vay 
and mammer az if such consent had not heen 
Biven or jurisdiction caded, except so far aa 
such vrocesa may effect tna real or personal 
“preperty of tha United States, 


4, And ba it enacted Theat the jurise 
dietion harevy ceded small ot yont wntal the 
United States shall have qequiread the title 
to the said land or lands by purcoasa or erant, 
and go lon; 43 tne said land or landa shall 
remain the pronarty of the United States, when 
acquired as aforesaid, andi no longer, the sane 
shall be and continua exonerated from all taxes, 
assessments, and otaer charges which may bq | 
levied or imposed under the authority ef thia 
Btate, 


5S, And be tt enacted, That any malicie 
+ ova, will, reckless, oF voluntary injury to, 
or mutilation of the grounds, budldings or 


appurtenances, shall subject the otvaader or 
offenders to a fine of not less than tventy - 
- 














doliars, to which may be added, for an aera 
vated oftence, imprisonment not axceaddig 34 
months in the county jail or workhovas, to ba 
prosecuted befora any court of competent jurise 
diction, 


6, And ba it enneted, That this act 
shall take effzct iuidiately, 


Approvad April 4, 1572, 





{i Raymond R. Wile 
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The federal acts on the acquisition of, and naling! 
appropriations for, the government building in Trenton , are 
to be found in the Statutes at Large, viz: Vol. 16, page 
557 March 3, 1671; Vol. 17, page 42, March 15, 1872; Vol. 
| 18, page 395, March 2, 1875; Vol, 19, vage 110, July 32, 
1876; Vol. 19, page 551, Maren 3, 1877, 


The not of Congress of Ny 7, 1698 provides timt 


chen any offence is comutted in ony place 
Jurisdiction over which has Leen retoined by*tho 
United States or ceded to it by the Stato, or whieh 
had deen purghased with the consent of the State for 
the ereotion of a fcrt, mammeine, arsonol, decinvard, 
@ ox cthar nood#ul building or ostruotum, tie puniane 
mont for which offence de not provided by ony lew 
of the Unitod States, the person comsitting moh 
| effenoa, shall, upon conviction in a cireudt ox 
District Court of the United States, for the district 
an which the «fferce was committed, Le liable to 
end recoive tho same punidmont oo the lais ef the! 
State in which mich plinoe ia siteacted now provide 
for the like offence when committed within the 
Jurisdiction of sich state, anid tha anid courts arp 
hereby vented with jurisdiction for such purponods 
and no mibeequent resend of any auch state law shell 
affect ony mich juriniictionse* 
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This is an indictment found bu the United States 
Grand Jury at the September Term, 1907 against the de= 
fendant James 1, Andem, and contains three counts, 

The first count charges Mr. Andem with forging or 
counterfeiting a certain "character", maant to represent 
the seal of the New Ensland Phonograph Company, a corpore 
ation of the State of Maine, which seal was affixed to a 
bill of complaint purporting to have been filed in the 
United States Circuit Court for this District by the New 
England Phonograph Company against Thomas A, Edison and 
others, 

The second count charges Mr. Andem with uttering 
and publishing the said counterfeit seal, 

The third count charges him with procuring to be 
forged and comterfeited tne seal in question, all with 
intent to prejudice, injure and damage the Nev England 
| Phonograph Company. 

On the 19th day of May, 1905, a bill in equity 
was filed in the United States Circuit Court for the Dis 
trict of New Jersey, purporting to be filed by the New 


@ England Phonograph Company asainst Thomas A, Edison and 
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Others, The hill was sisned "New ingland Phonograph 


Company , by Frederick L, Holmquist, President"; a red 
wafor seal without any impression upon it whatever was 
attached to the bill and under the seal was written "At- 
toast, James L, Andem, Secretary". The original bill 
with this seal attached will be produced, 

Ordinarily it is not necessary that a bill in 
equity should be signed by the sarty filing the same, Tf 
can be signed by counsel; but where it is not signed by 
counsel, then it must ve signed by the complainant it- 
self, 

Rule 3 of the Circuit Court of the United States 
for the District of New Jersey, provides that the rules 
of practice and procedure shall,except when otherwise 
provided by Congress or by the rules vrescribed by 
the Supreme Court of the United States, be the same as 
the rules of practice and procedyre in the Court of Chan- 
cery and in the Supreme Court of the State of New Jersey, 
in so far as the same may be applicable, No act of 
Congress and no rule of the Supreme Court of the United 
States makes any provision on this subject, 


Rule 45 of the Court of Chancery provides that: 


"Every bill shall be signed by counsel before 
it is filed." 
























































The bill to which the forged seal was attached was 
| not signed by counsel, and in order to make it complete 
it was necessary it should be signed by the complainant, 
which is stated to be the New 2ngland Phonograph Company, 
and the seal of the corporation was & necessary part of 
its signature, 7 

It 7111 also appear that at the time of the ate 
taching of this seal and the filing of the bill, Mr. 
Andem was not the secretary of the New England Phonograph 
Company. 

By the law of the State of New Jersey, being 
Section 197 of the Grines Act, it is provided thats 


“Any person who shalt falsely make, altar, 
forges or counterfeit, or cause, counsel, hira 
comand or procrre th be farsely made, altars 
ed, forged or counterfeited, or willingly | 
act or assist in the false making, altering, 
forging or counterfeitir any record or other 
authentic m-tter of a prblic nature, character, 
letters-patent, desd, lease, writing sealed, 
will, testwa nt, annuity, bond, bill, writing 
oblizatory, ban bill or note, united States 
treasury note, check, arait, ball cf axe 
ching®, promissory note for tne payment of 
money, indorseaent or assignuent ef any check, 
draft, bill of exchan; or sromissory note 











» 
for the payacnt of meney, ox any acceptance 
of a bill of exchanse, or tna nimber {or) 
principal sta ef any accountable receist for 
any note" etc, etc, 
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“or cause, ‘ounsel, hire, command or procure 
to ba utterid or nublished as true, any of tha 

- above false, altered, forged or counterfeited 
matters as thove specified and daacribed, 
knowing the same to he false, altered, forged 
or counterfsited, vith intent to prejudice 
injure, damace or defraud any :erson or pere= 
sons, boay politic or corporate, shall ba 
quilty of a high misdemeanor,” 


As I stated, this indictment charges Mr. Andem vith 
forging and causing and erocuring to be forged, and dtter= 
_ ing a certain character meant to represent the corporate 
seal of the New England Phonogranh Company, and the above 
Section of the Crimes Act, when brought down to plain 


language, say3 that anybedy who shall forge a “character",| 






or cause it to be forged or uttered, is guilty of a high 
misdemeanor. That is the law of New Jersey, 

The question of whether the word character means 
a seal has been passed upen judicially by this Court on 
the hearing of a demurrer to the present indictment. 
There it was held by xkw his Honor, Judge Laming, that 
the word “character® in the New Jersey law means a seal. 
He says “I think the seal of a corporation must da recarded 
asa “character * within the meaning of the lay," 

The act of Congress of July 7, 1898 provides that 
"when any offence is comnitted in any place, jurisdiction 


over which has been retained by the United States or 








Py 


*3 i bo 
e al 

ceded to it by the State, or which hag been purchased with 
the consent of the State for the erection of a fort, mage 
azine, arsenal, dockyard, or other needful building or 
Structure, the punishment for which offence is not pro= 
w | vided by any law of the United States, the person com= ~ 
mitting such offence, shall , voon conviction in a Circuit 
or District Court of the United Stares, for the district 
~ in which the offence was comiitted, be liable to and 

receive the same punishment as the laws of the Stata in 


which such place is situated now provide for the like of- 


w fence, shen coaaitted within the jurisdiction of such 




















@ State, and the said Courts are hereby vested with Juris- 
diction for such purposes, and no subsequent repeal of 
~ any such state law shall affect any such jurisdiction", 
There is no congressional act prescrihing the 
pimishenent for the forging of a seal, so that under the act 
“i of Congress above referred ta, the law of the State of 
New Jersey hecomes apnlicable to this offence, for the 
Hew Jersey law was in existence at the time of the passage 
oF of the act of Congress I have just recd fron, ; 
It will appear that the land upon which the Post 
Office building an this city (Trenton) is located, and in 


Ts oe which building the office of the Clerk of the United Statas 
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Circuit Court was situat d, when the bill was filed was | 
purchased by the Goverm mt with the consent of the Lepis= 
lature of this State, and jurisdiction over this particue 
lar territory was ceded to the govarnnent by the State 

of New Jersey. 

That is why this indictment was found by the 
federak Grand Jury instead of by the grand jury of the 
comty. 

As has been stated, the seal attached to the bill 
of complaint was a blank wafer. This was not the seal 
of the Yew England Phonograph Gompany at the tine of the 
filing of the bill of complaint, nor, indeed at any ether 
tine, 

It will appear that the seal of the New England 
Phonograph Company contains the words “New =ngland Phono= 
graph Company." 

It will also appear that the defendant himself 
has stated under oath that he attached the forged seal to 


the bill of complaint and that he caused the bill ta be 


filed in the clerk's office of this District, 
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As TI understand it, the defence will claim that 


Mr. Andem Bad a right to attach the seal to the bill of 
complaint, and their contention will be based on more than 
one ground, 

They will first contend that some years ago Mr. 
Anden entered into 2 contract with tha New England Phono] 
graoch Company under which he was authorized ‘to bring : 
svits in its name, and to receive sixty per cent: of the 
preceeds of any such suits, and that at the time of the 
filing of the bill to which the alleged forged seal is 
attached this contract was still in fuli force ana effect, 
and under and by virtue of it, Mr. Andem att ched thia seal 
and caused the bill to pe filed, 3 ; 

IT believe the defence will also contend that at 
the time o° the filing of the bill Nr. Andem sas the Lens 
fide secretary of the New England Phonograph Company, 

This last insistment will be based upon the fal- 
lowing contention; that at the annual meeting of the stocks 
holders ,of the Hew England Phonosraph Company held at 
Gardiner, Maine, in October 1904, at which a board of 


directors was elected, “r. inde, who was not a stock= 


holder of the company 2t the time, appeared with a number 
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of proxies, and by claiming that each stockholder Was 
entitled to Note, hot according to the number of spares 
held by him, but could cast one yote only, no matter how 
much stock he held, pretended to elect a board of directors, 
er which oretended board subsequently organized and ap- 
pointed him secretary. As a matter of fact, the vote 
represented by Mr. Andem and by which he pretended to @= 
lect a bouyd of directors, amounted to less than 5000 
votes, while,voting axainst the gentlemen proposed by 
Andem for directors were more than 19,900 votes; and even 


on ¥r. Andem?s contention, which vas perfectly absurd, 


that each stockholder represented in person or by proxy, a| 
¢ vld east but one vote, he did not elect his board be= 
pay: Cavse there were more stockholders represented in person 
or by proxies at this meeting which voted against his board, ; 
And aSide from that tne fact is that for more than tena 
‘i ; years prior to the 19 94 meeting, the practice of the 
Rew Eneland Phonograph Company had always been to give 
each shareholder the xuxma same number of votes 28 he held 
~ shares of stock, So that it will be seen that Mr. Andemts 
contention was entirely unfounded, 


Tt will be showm that no croceadings were ever 


yi @ taken in the courts, either to established the electiion 
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of the board which Andem claimed to hive elected at that 





¥ : meeting, or to set aside the election of the board of | 
@irectors which was then actually and legally elecied. 
And it will furthermore be shown that subseqrent 
~“ to this 1904 meeting Mr. Andem himself applisd to the 
officers slected by the Board of Directors, who were act- 
i 4 vally elected at the 1904 meeting, to have shares of stock 
- : transferred, and recognized these officers as the duly 
constituted officers of tha New England Gompany. 
As to And-m's contention that he had a right to 
- 4 file this dill and attach a false seal to it under his 
contract with the New England Cuapany, it will be shown how 
that a3 longs ago as October 1962 4 resolution was anopted 
rs by the Stockhclders of the New England Phonograph Company, 
at their annual meeting held at that time, revoking and 
rescin@ing this contract, and that in February 1905 a copy 
% of this revocation was. seryed personally upon “ir. Anan, 
Va shall show thst in the filing of this forged 
bill and attaching a false saal thereto, Mr, indem waa 
a actuated by an intention to harrass and annoy the New 


England Phonograph Company and if possible to extort fron 


Thomas A. Edison, and the other defendants, money, 











It will also apsear that Andem, in the early part 


of the year 1991, probably under the authority of his 
-contract with the New England Coapany, by which he was to 
receive sixty per cant. of the proceedsof any suits 
brought by him, caused a bill to be filed in the United 
States Circuit Court for this District, of the same char 
acter and against the same defendants ss the bill filed 
by him in 1905 to which the forged s-al is attached, and 
that in 1902 this suit was discontinued , and that on the 
29th day of November, 1992, 2 relezse was duly executed 
by the New Enland Phonosrioh Company, releasing and aise 
charging 211 of the defendants named in the bill, which I 
will call the forged bill, filed in 1905 by Janes L, Andon, 
So that it witl only be shom that Anients right 
to bring any suit in the name of the Naw Bnglead Conpany 
had deen rescinded, and he notified of such reetsion, 
but that the New Pngland Phonosreyh Company itself had 


actually released the defendants naied in the forged bill, 
from the very causes of action set up in this forged 


bill. 
and I think it will absear from r. Anden's 


familiarity with the affairs of the Pew Mngland Company, 


that he well knew of the giving of this relesse, 
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Furthermore it #.11 be shown that this sixty par 


a 





cant. contract of Anden's was utterly void from its very 
inception, it being co.trary to the laws of the State of 
Maine to enter into such contract, indeed; the laws of 
Maine specifically make such 2 contract a misdemeanor, 
Je shali 2lso show that this contract, if 4t ever 
existed at all, was utterly void from the very beginning, 
by its being contrary to the laws of the State of Maine 


which specifically make such a contract a misdemeanor, 
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Soe,ve shall show to you; 


First; That a bill of conplaint was filed in. 
the United states Circuit Court for this bistrict, peace 
to which was a seal, purporting to be the seal of the 
Hew England Phonogravh Company. 
Second: That this seal was not the genuine seal | - 
of the New England Phonosraph Company, and in this con- 
by nection will show what the genuine senl was at that tine, 
Third: That “r, Andem, tne defendant, admitted 
having attached that seal to tae bill and causing the 
“y bill to be filed, 
Fourth: That in taking this action, Ur. Anden 





Was actuated by an effort to extort money from the defen- 
dants, well knowing that he had no power or authority so 


to do, . 





And, if we show you these facts, we shall expect 


a verdict of guilty as charged in tne indictment. 
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PROOF O¥ FILING OF THR HILL, 


fhe Clerk of tha Court or one of his asaiatants 


ean teatify to this fact, and produce tha original bAl1, 











e ' PROOF THAT THR SEAT ATTACISD TO TITS 

| BILL 15 NOT T'S SiAL OF TR CORPORATION, 
Joseph F, MeCoy, sscretary of tha New Enzland 

- | Phonosraph Company will produce the original se.1 of tha 
corporation and make an imprint thergof in the presence CP 
the Jury. 

- He will testify that he has been the secratary of 
the company since October l'th, 1994 and has besn in 
possessien of the 5481 sines that time, He will also 
ea identify the by-lawa, a printed copy of shish will be fure 


nished the District Attornay, article seven of which prom 














vides aa followsy- 


"The seal of the company ahall contain 
the words "Yew kn-sland Phone;raph Company! 
and this geal shall be affixed to certAfieatas 
of stock regularly issued, and to such other 
instruments as may ba orescribed by the Doard, 

se) (page 36, printed minutes) 











AS TO ANDERE 3 ADUISSION TUAT FE CAUSE 






TiIS SUIT TO BU PROUCIT, Ar) ATTACHED 
THE SEAL TO fHR KITL. 


REFQERT W. FIG will testify thet he hus beer 
an officicl court stenorrapher for more then twenty years 
anc, in his capacity as stenographer, stlended and reporte 
the hearing of the case of Ancem ve, Helm et Aurusta, 
Maing, on the lat and 22nd of Yovember, 1906. That at 
that heerins Tenes TL, Andem wv && sworn os & Witness ana 
testified (page 125 Ynicht's report) thet hu caused the 
peesent suit to be wrought, and cleo testified that he ate 
tached the ceal to the iil. 

He will also testify that he was present at the 


1907 meesing of the New Enrland Phonograph Company, ané 
mace a stenosraphie ccpert thereof snd that at thet mecte 


ing Andem voted his proxies, ret as one rete for euch 
sherchold-r, but as 5001 votes, that being the snount of 


atock represented thereby. 


















































in 
tha undisputed possession of deponent, ths president, 


JUST THAT HOWQUIST 





3 THaNT AND ATREM : 
NOT HUCRNTARY AT TH TIME OF ~ 
PHS FILING OF TI BILL, 





John B, Helm vill testity that he is the Praste 
dent of the New England Phonograph Qunpany, that he was 
elected on the 10th day of March, 1944, to succsel Mr, Lome 
wel Evang who had just died ( see printed minutsa, p, 169= 
170) ‘ 

That on the 3rd day of Octobér, 1904 tho annial 
meeting of the stockholders way held at the office of tha 
Company én Gardiner, Maine, And will testify to the 
{ucts set forth in WeSoy's deposition in reference to this 
meating, 

That on the 1 th day of October, 1904 at an ade 
journed mesting of tise Directors held at No 100 Sroadvay 
(396 printed minutes yp, 195), all of the members axcept 
Mr. Foss being present, he was again duly elected President, 
Mr. Scott Tremain, Treasurer, and Hr. Joseph ¥, Metoy, 
secretary of the company, they each assuming the duties of 
their res.ective offices, ; 

That tha books, papers, records, seal and property 


of the company had prior to the annval election always besn 





poses, a see ee 
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and S00tt Tremein the Treasurer, and their predecessors, 


| That the newly elested officers, without dispute assumed 
possession of all such property andi have been in the un- 
questioned possession thereof ( save only 48 such pousension 
may be affected by tha demand of November %, 1904, hore= 
inafter referred to) since that time, That the Board of 
| Daractors have held recular maatings , and all business of 
i) the company has been carried on by the present board, by 
the Board elected in October 1994 and beards of directors 
regularly elected at the avbsequent armual meetings of tha) 
~ ti) stockholdars in the sama general #ay and manner din which 
| it had bean carried on yrior to tha third day of October, 
1904, That the offices of the gampany in New York City, 
~ at 100 Broadway and 261 Droad-way havé bean and are in tha 
possession of the officsrs duly elected as above set forth, 
and the business of tne company haa been and staq 4a duly! 
transacted tnerea, 

That on the lOthlay of October, 1905, subsequent 
to said disputed election, the defendant, James L, Anden 
bs | appeared at the company's office 100 Broadway, New York ana 
presented for transfer certificate Mo, 57 which certificate 


| Was subsequently duly transferred by the Traasuror, Asott 


| 
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Trenain and Mr, Helm a9 Presidont, which'was aubsequently 
delivered to Mr, Andem and for which Ae receipted on the 
stub of tha stock certificate book, a9 will appear from an 
examination of such book, And that subsequently, and abant 
the day of October, 1904, the said Janes L. Arden 
again presented one of these cartificates for re-transfer, 
which was duly transferred and a cartifioxte isaued by 
Helm, a3 President, and MeCoy, as Secretary, which was tharae 
5 after duly delivered to the said James L, Andem, for ous, 
he executed his receipt, 
That up to the 11th of November, 1904 the possesajon 
@ ef the books, racords, seal and property of the conpany 
by the officers elected at the October 3, 1904 meeting had 
been peaceable, undisturbed and indisputed, and on that day 


the following comwomisgations were raceiveds 


*y .L Holmquist. H.M,.Funston, 























be: Proaident. Vice President, 
Janes Slater, Jamos L, Anden 
Treasurer, Secretary, 
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NEW ENQLANT. PHONOGRAPH COMPANY 


under authority of the 
North American Phonograph Company 
and sole licensee of the 
American Graphophone Company. 
Incorporated under the laws of Maine 
Capital $2,000,000 
Principal Office, Gardiner, Maine. 
Office of the Secretary 
No, 140 Nassau Street. 


DIRECTORS DIRECTORS 
Brayton Ives A, Foster Higgins 
Charles T, Barney James Slater 
F.L,Holmquist HH. Funston 

S,. Quackenbush James T, Andem 
L.J. Mulford 3.L. Parker 
George S. Evans 8.P. Hinckley 


Edmund Huerstel. 
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Hew York, November 9, 1904, 


JONI FB, HUM? BSQ., . 
No. 190 Droadvay, New York, 


Dear Biry-- The newly elected Board of Directors of the 
New England Phonosraph Company having organiaed and choaay 
its exeoutive officers for the ensving yaar, I an directed 


to demand that you imiediately doliver to them, at their 


ae 


office NO, 149 Nassau Strest, New York, all tha books, sapere 


records, (seal) ani otner property of the company now in 


your posseasion a5 ex-President, for anes which T will rae 


ceipt to gou voon their dalivery. 
, Youra truly, 


SAMES L, ANIGM. 





Secretary." 
wnenccnQuecence 
*¥, L, Holmquist. H, HM. ¥unston, 
President. Vice President. 
James Slater. Janes L, Anden, 
Treasurer, Secretary, * 
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ie NEW RUC GAND PHOWOSRAPH COMPANY 
Under authority of the 


North Agurican Phonograph Company 





end tha sole licensea of the 


American Graphophone Company. 
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Incorporated under the laws of Maine 
Capital $2,900,000, 


ee 


e Principal Offlee, Cardinar, Maine, 


Office of ths Seoretary 


No. 139 Nassau Stract. 



































AIRACTORS DIRASTORS 
Brayton Ives 4, Foster Hipgine 
Charles T, Bernsy James Slater 
uv F. 1. Holmquist Ha M, Funston 
8: Quackenbush Janes L, Anden 
: L. J, Mulford a, L, Parker a 
“4 e George $, Evans 8, P. Hinckley 


Fanend Yuerstel 


Raymond R. 


Wile. 
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i : New York, November 4, 1904, 


TO TNZ STOCKHOLDERS OF TTR NNW AGT AND Pi NOORATH OOue 
PANY, 


GENTLEMEN y-- At the annual meeting of the stockholders 
of this Company hel4 at Gardiner, Maino, October 3, 1904, 
the gentlemen whosa names appear at the heading of this 
letter were duly elected Diractors of the company for tha 
ensuine year and at a subsequent meeting of the Direstora, 
tha above nanaa ware chosen its executive officers, 

@ It is the intention of your board to enfores the 
contracts of this company, and, as a result, it will cause 
the stock of the company to appreciate to a value comien- 
Surate with the valuable ‘ranchiges i$ holds and for which 
| it paid one hundred thousand dollars in caah, 

Any further information vou may desire concerning 
the affairs of the company will be chaarfully given upon 
application to the Secretary, and we sussest that if offers 
| are mada to you to purchasa your stock, or you ara ape 
proached in any way conceming your holdings, that you 


_ Cormarmicate with him so as to be vroparly adyised befora 


























taking any action thereon, 2 
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By order of the Board of Directors, 


yaMgs L, ANDEX, 


Secretary." 


As to the method of voting, Mr, Helm will testify | 
¥ that article one, section 5 of the by-laws provides that 
at special meeting of the stockholders three-fifths of the 


_ 


| capital stock of the company shall be necessary to con- 
“a stitute a auxxmx Quorum, 

: As to the right of Andem to have the stock pre= 
sented by him for transfer at the October 3, 1904 meeting, 
¥ @ Mr. Helm will testify that Article IX, Section I, provides 
that transfers of stock shall be made only on the books of 
the Company by the holder in person or by power of attor- 
a | ney filed with the secretary, on the surrender of the 
original certificate, 

He will also testify that Andem presented no power 
of attorney from Holmquist to himself or anybody else 
showing that the 100 shares of stock which Andem desired 
transferred should be transferred to the persons named 
a by Andem. 

Mr. Helm will also testify that se+ction 2 of Artir 


cle 1X of the by-laws provides that on the transfer of shares 
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each certificate shall le receipted for in the certificate! 


t 


~ book, and no new certificate shall be issued until the cer 
tificate for which it is exchanged has thus been can- ; 
celled and returned to its original place. He will also 
testify that at the 1904 meeting the certificate book was not 
presant and teherefore it was impossible to receipt for any , 
new certificates thereon, and that Andem consented to the 
meeting proceeding without the presence of the books and 
records, 

Mr. Helm will also testify that section 4 of Arti- 
cle IX of the by-laws provides that the stock transfer books 
of the company shall be clo-sed for the ten days next 
preceding the annual election of directors. 

Also thet Article III, section III of the by-laws 
provides that every director must at the time of his e- 
lection be a bona fide holder of at Jeast one share of the 
capital stock of the company. 

He will also testify that the clerk of ths company 
has no power under the by-laws to transfer the stock of the 
company. 

Also that prior to the 15th day of April, 1904, 
Messrs Winslow, Lanier & Co., of New York City were the 


| 
e transfer agents of the New England Company, and the sto¢k! 















































| certificate books were in their possession, That on that 
¥ | day, in pursuance of a resolution adopted by a meeting of 
the Board of Directors (see printed minutes, p. 172) the 
| stock certificate and transfer books were removed from the 
a | possession of Messrs, Winslow, Lanier & Co., who there~ 
upon ceased to be the transfer agents for the company, It 
thereupon became the duty of the President and Treasurer | 
to transfer such certificates as might thereafter he 
PERSKEZ presented to the Company for transfer and that cere 
| tificate No. 67, the Holmquist certificate that Andem de-| 
@ Sired transferred at the October 5, 1904 meeting was never 
presented for transfer to either the Secretary or Mr. Helm 
until on or about October 10, 1904. p 
Mr. Helm will also testify that Mr. Andem attended 
the stockholders annual meeting at Gardiner, Maine, Octo+ 
ber 2, 1905, and participated in the proceedings. (See 
| printed minutes p. 194, "Motion madd by Mr. Andem, second- 
ed by Ur. MeCoy, that John E, Helm acts chairman of the 
meeting.") 

NOTE;-- The minutes, however, show that Andem protested 
against the notice of the call for the meeting, signed by 
John E, Helm, President, and that he read a lengthy state- 
ment, which the Chairman ruled was not pertinent to the 


(2) business of the meeting and that the same should not be mare 
a matter of record.) (Printed minutes, p. 195)/ 
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At the same meeting Mr. Andem presented a large 
| mumber of proxies aggregating 4220 votes, 

The Chair required the proxies filed with the 
Clerk before they could be regognized or allowed to vote, 
and after some demurrer, Mr, Andem yielded and delivered 
his proxies to Mr. Rogers, the Clerk. 

At this meeting the record of the last Anjual 
Meeting held October 3, 1904 was read by the clerk and on 
motion it was voted that the record be approved, 


(NOTE: The minutes contain no record of any objection to 
this action on the part of ur. Andem), 


At this meeting Mr. Helm, as chatrman atated that 
each stockholder voting in person or by proxy would be 
va entitled to one vote for each share of stock standing in 
| his name. At this same meeting the Secretary read the 
minutes of the meeting of the Board of Drrectors, held 
w since the last annual meeting, and a resolution was offer- 
ed that the action taken and the resolution passed by the 
4 Board of Directors since the last annual meeting of the 
stockholders to the date of the then meeting, be and the 
same are adopted, ratified and confir med. 


A vote being taken on this, the resolution was ad- 
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¥ opted by e vote, for the resolution, in person, shares 41¢€6 
by proxy 5730 


total 9896 

This was the entire stock represented by Mr. Helm 
a-nd his associates, 

There was a vote against the resolution, in 
person 2 
by proxy 35 
the two personal votes being cast by Zames L. Andem and 
George VY. Haselton, and the votes by proxy, 55, being the 
vote made by Andem of his 55 proxies, he claiming that the 
vote should bs one vote for eacn stocknolder. 

(see pa-—ge 202, printed minutes), 

Other action was taken at the meeting upon which 
Andem voted the same way. 

Boards of Directors were nominated, by the Helm 
people a baard of 5, and by Andem, a board of 13, and a vote 
was taken on these nominations, 

It also appears (p. 206) that Andem objected to Mr, 

of stock 
Helm voting the 4000 sharesatransferred to him py the 


Central Trust Co, of New York. 
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At this meeting the tieim board was elected by a 
vote of 9896 shares against 4177 shares and was so de- 
clared elected, 

On page 211 of the minutes, it appears that Mr. 
Haselton took part in this same emeeting and that the 
clerk and inspector of electien were elected, Andem and 
Heselton both voting. 

Mr, Helm can also testify that at the annual stocky 
holders meeting of the New Mngland Phonograph Company held 
at Gardiner Maine, Monday October 7th, 1907, Mr, Andem 
had evidently changed his mind as to the legal method 
of voting for at that meeting Mr. Andem presented a long 
screed signed by himself and Mr, Haselton protesting a- 
gainst various things, and it was moved that the paper 
be placed on file and kept for reference, and no further 
action be taken upon it, and whe n President Helm asked 
Mr. Andem how he voted, Andem replied; “I pa cast the vote 
of my proxies, 5001 votes, against the placing of this 
paper on file", And, furthermore, that on a vote taken 
on the election of Directors, Andem voted for himself in 


person 51 votes and for the proxies held by him 4950 votes 


that being the number of shares of stock represented by 


and the holdings 
his personal holdings,of those for whom he held 
A 
proxies; and that the same vote was made 
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_k14--— 
by Andem on the election of an inspector of elections, 
He will also testify that he has never received 
| any notice of any ukzk stockholders meeting called by the 
Holmquist Board or its officers, 
He will produce the original letter in which 
Andem demands the paper etc., and the seal of the Com- 
“4 pany. : 
Will also testify that no notice has ever been 
: received by him, nor does he know of any having been re- 
ad ceived by any officer or stockholder of the New England 
Phonograph Company, of any suit or action to set aside the 


election of October 1904, 
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PRRICE DINGS AT 1904 * 
AND PROOF THAT AIDEN Wis NoT 5% 
O¥ FILING BILL, 





St ING 
RATARY AT THE TINR 


Mr, McCoy will also testify to the procesdings at 
the 1994 meeting, ia testimony in that respect will 
be a8 follows:- That on tho third day of October, 1904 
he attended the annval meating of the stockholders of the | 
New England Phonosraph Company at the offic: of tha Company 
in Gardiner, Maine; that there were present at the meeting) 
himself, John %, Yaln, Janos L, Andem, Joshua Yeil, Gnorza 
W. Haselton and 4.0, Stibphen, the counsel of the Company; 


that the meeting was held pyrsuant to the following callie 


























"New York, N.Y. Sentember 65,1904, 
To the Stockholders of the New Hnglanl Phonoe 
graph Company: 

You are heraby notified that tha annual 
meeting of the stockholders of the New Ens 
land Phonosraph Company will be held st tna 
office of the Company at Gardiner, Maing, on 
Monday, October 5S, 1994 at one o'clock in tne 
afternoon, for th: election of directors and 
tha transaction of such other busines. as may! 
coms before the meating. 

The stock transfer booxs of the Company 
will ba closed at twelve o'clock noon, Sept- 
ember 12, 1904 and remain closed until twelve 
O'clvok noon, October 5, 1904, 















Enclosed please find a proxy, which kind 
ly sign and return to ma at your #arliest co 
venience, 


Respyecttully yours, 
John ©, Hela 
President” 
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That the follow: ng stockholders ware present at the 
meeting, either individ: ally or by proxys 
John =,-4elm, -ersonally 4175 
Joseph F, ‘sCoy 5 
Bll, Henry, Jr., praxy to John 3, Yelm 10 
. Brackett, Chas A, pie: 10 
ro) | Branch, J, 4, S ess 20 
Brooks, Franklin rs 8 4 
Davies, Edvard 4, dd 11 
Bickite, Otto H, x 3 bd 10 
{ Evans, 1. % Est. of " © ®& 532 
/ ¥rancis, 2, ¥. ¥, 2 = 2 25 
w Foas, 5, °* xe 25 
Feist, Jonas 2 ee 5 
Fisher, ¥.°, = = 43 
Hazuard o.0, Ind 9 8 8 20 
Haszard, John i, Rat." * & 50 
Horseford, Mary K, " 8 & 300 
w Kenyon, Edwin Ae, il es 10 
e@ Logue, “mn, 4, ow 8 % 
Martin, John 1h. 22 s 96 
Paluar, Wtiian . « 8 4876 
Punfroey, George . ss 2 
Powell, "thoman 4. 2 2 115 
w " Richard, - > 7) 
Pluaner, Jose, pe a 30 
Rovers, George L, > = * 8 
Steams, 5,3. ee Ra! 5 
Tronain, Scott, = * 5 
Taylor, A.h. sn. 40 
w Williams, 3.7. ete 8 10 
Witherbeae, Sophia co, * 8 ® . 89 
Rowe, Allan €., proxy to Joshua Yeil for \ i110 
: : 10375, 
4 Bull, Y.U., proxy to James L, Andem & 
Frederic Vanlennep tor 109 . 
Buccham WH. 0. 5., ® 40 
Chamberlain, J.F. "= # 109 
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Fullerton, W.5, proxy to Janes L, Ande 
Fredsoris YanLennep for 2090 
4 Hazard, 8st, R. a 8 e 2 
- Holmquist, Fale soo 100 | 
Ives, Urayton, 2 ee le 312 
Mulford, LJ. ees 15 
Molinary, Janes * 2 8 100 
Parkinson ~ Purr ee ¢ 112 
Post, Seoree 3, Ld « 20 
Quackenbush, Schuyler" * ® 100 
Rhoderick, FM, ieee 21090 
Sampson, A.¥, _ = = 1h 
Slater, Janes * 8 4 60 
Syset & Go,, Sdv,, 8 8 930 
Skillen, James UL, e236 6S 149 
Seanan/ BAX, «of s 260 
Tower, Giddings & Co,, “ & 110 
Van Lennen, Frederick * = 140 
: 4,998 
Total Tl, 58 
@ thereby showings that the 19, 475 shares represented 
by himself and Yela were represented by two stockholdara 
a in person and twenty-nine stockholdurs .by proxy, and that 
the 4,904 shares resresented by Mr, Andam consisted of 
the proxies of tyenty diffsrent stookholders, 

He will teaatify that at this meeting Andem, before 
the meeting was called to order, said that he had been to 
the offica of George L, Rovere Clerk of the Company at 
12:05 o'clock in the afternoon, for the purpose of demand= 
inz from the Clerk the transfer of stock from certificate 
No. 65 for one hundred shares, standing in the name of 

e F.7, Holmquist, to the following named persons:- 
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¥.U, Holmquist, 


Janes L, Andem 
J.L, Parker 

H.W, Anden 

R, t. Askerman 

.| H. 4. Funston 

sa } Georsa 1, vans 
Justice 97, Snith 
BR. P, Dlavde 

| Stephen Zeley 
Thomas UcGrath 
3.4%, Vincent 

bai . George WW, Uaselton 


a 
& 


PER oR eee | 


Andem sallt hat Rogers, the Clerk was not in his 


office and that he wished to notify the President that he 











@ had demanded from the Glerk of the Sompany the transfer of 
the above naned certéficate to the aforssaid parties, 
That Ur, Helm then asked to see tne cortificate 
which Andem stated he had tried to offer to the Clark, 
and the certificate being shown to Mr, Helm, ha stated that 
it was not signed or transferred to anyone, that it bore 
no form of assignment aprearing on the back of the ceortie 
ficate making Yr, Andem the assigned of tha atack, but 
Anviem admitted he had inserted thia name after arriving *9 


at the meetings. 
Helm then informed Andem that this stock was not 


properly transferred to anyone, Andem had in hia possesaion 























Raymond R. Wile 
Research Libran 





if 


| 



















| had desired to have the J9G-sharea certifieate of Holaquist 


























. aw 


proxies made by the pernons above named to whom Andem 


assigned, and said that he exyacted to vote them at the 
meeting and Hala told him that he did not regard them as | 
valid proxies, 

Ande then requested to soa the By-laws and records 
of the company and was told that the records of the Conpany 
were in tha custody of the Clerk, Mr. Rogers, who waa ab= 
gent from tha Stata, and access sould not he had to the 
books and records and that they would either have to proe | 
ceed without them or an adjournment would have to be taken, 
whereupon Anita stated that he preferred not to have an 
adjournment and thore was a general disoussion ont of whiah 
grew a unanimous consent to the neeting proceeding withont, 
the presence of the booxs and records, to which astion 
Andem made no objection, 

The meeting then proceaded to organize by the 
appointment of ur, “eCoy as Clerk of the meating, the 
meetin, bein: called to order at one-thirty o'clock , Hr, 
MeCoy was duly sworn ag Clerk by A.9, Stilphan, Justice 
of the Peace, and John %. Helm was chosen Chairman of thé 


meeting, 
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The meating ther progeedad and proxias of Janes L 
Andem, Parker, %,%, And¢m, Ackerman, Funston, Rvans, Smith, 
Blaude, Keley, MeCrath, Vincent and Haselton were rajsectad 
by tha Clerk , who was inspector of elections on the 
ground that they were not stockholders of record, But roe 
proxy of Yr, F,L,Yolmquist to Andem and Yan Lemep was ase 
cepted and when voted was counted aa one hundred yota6é, 
It ia alsoa fact a3 will anpsar from an examination of the 
proxies above referred to, that they were dated in Saptoms 
bar, and prior to the time that Mr, Andem apslied ta 
have the stock transferred to the makers of these proxies, 
A resolution as offered to reduse the Heard of 
Directors from nine to five; it apnesring that a former 
resolution reducing the number of directors from thirteen 
to nine had not beon filed with the Seerstary of Stata, 
@ resolution was then offered to reduce the number from 
thirtesn to five, 
(oT=} The lave of Maina provide that 9 corporation, if 
it finds the mmber of directors is incomveanient for ita 
business say change that nua er, That acartifieste of 
such chans@ shall bs filed with the Secratary af State 


and thereunon the vote changing the nunber bhacomes @f= 
fective), 


A vote being about to ba taken upon this metion, 


Mr. Andem insisted that in the absence of any provision 
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Ar 
in the by-laws providing for the number of yotss a stocks 
holder showld have, the cormon law rule prevailed, and @2sh | 
stockholder, irrespective of the number of votes held by 
him, was entitled to byt ons vote, and stated thst he prop 
posed to vote the proxies held by him aa one vote for 
each proxy, affirming that to be the rule, 

Mr. Helm stated that it had always beon the custots 
of tha Company t9 allow one vote for avery share of stock 
represented in person or by »roxy, and that ‘19 would 
rule euch wa9 the proper method of vating, 

The lerk 41590 refused to accent a proxy pressntad 
@ by Mr, Andem from R,9, MHagard on the graound that he was 
| not @ stockholder ef record, and accepted a proxy of Helm 
Signed by R.O, Hazard, 2nd, in lieu of the one presentad 
by Mr. Andem, on tha ground that the certified liat of 
stockholders showed the titled to the stock to be in 
RG, Ha Zard 2nd, 

Mr, Helm objectsd to all proxies presented by Mr, 
Andem made by executors, attorneys, trustess or guardians 
on tha ground that they were not accompanied by cartie 
ficates of appointment, and no authority apoesared showing 


thet the parties si.ning the same were antitlead to do so, 


e@ These objections were overruled by the inspector and the 
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@ | proxies sccepted a3 yoting the number of sharas raprasentad 





thereby according to the list of stockholders, 


Mr, Anien objected to the right of Mr, Helm to vote 
the proxiss presented by hia which were unsealed, or, 
which being signed in a fiduciary capacity were unaccom= 
a panied by letters of adninistration or sa other evidence 
of the right to sisn, These objections were also oyare 
réled, . 

“5 A vote was then taken upon the resolution to ro- 
duce the number of directors, Hr, Andam insiating upon 

voting 9n@ vote for @ach proxy, but the inspector counted 
ea @ the vote ascording to the number of shares of stock ree 
presented by each proxy, or by the individual stockholders 
PRMARR present, To this method of countin, the vote 
us Mr. Andean objected, but the inspector of eleation avai 
| the resolution adopted by a vote of 10,475 shares in 
| favor thereof 45 againat 4,004 shares in opoosition tharde 
ae to. ; 


The meeting then procesded to tha nomination of 























directors, Ur, Weil nominated John 3. Hela, ¥.N, Foss, 
< Scott Tremain, Joseph ¥, UeCoy and Jonas Feist (5), 


Mr, Andem nominated H,.5, Fulerton, Brayton Ives, 


Charles T, Barney, ¥,1, Holmquist, 5, Quackenbush, 
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LJ, Mulford, A, Foster Higzins, James Slater, H.M. Funston, 
Jamoa L, Andem, J.L, Parker, 5.5, Hinckley, Seorge 5. 
Evans #13). 

On a vote being taken Andem cast one vote or balls 
marked "34 votes " for tha gentlemen nominated by hin, ; 

The inspector counted and credited as cast for 
thom, the number of shares standing in the name of all 
the stockholders of record represented by proxy by Hr, 
Ahdem, being twenty stockholders or 4,004 shares; and it 
was fownd that the board nominated by Wail had recaivad 
the votes of 10, 475 ahares of stock, and thereupon the 
presiding officer declared tlelm, Foss, Tremain, MeGey and 
Peist duly elected directors for the ensuing year by a 
majority of 6474 yotes, 

Tho meeting then proceeded to alact a clerk of thal 
corporation and an inspector of election for the «ensuing 
year; for these offices Jeorge L, Rogers was nomizated by 
the Helm people and George Y, Haselton was nominated by 
Andem, A vote was then taken, Ur, Andem yoting in tho sane 


way a3 before, ani tha yotes having heen counted, it was 


announced by the chairman that George L, Rogers yaa elected, 





Clerk of the Company for the ensuing year by a yota of 
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| 10,772 sharea against 4,994 shares in favor of George W, 
o Haselton, and the meotirg then adjourned, ; 

My, MoCoy will also testify that on the Lith day of 
October, 1994, at an adjourned meeting of the Board OF 
Directors, held at the office of the Company, 100 Hroad= | 
way, New York Gity, he was duly elected secretary and aa- 
Suned the duties of his office, That he, Mr, Helm, the 
President and Mr, Tremain, who vas chosen Trensurer at that 
! meeting, without dispute assumed possession of all tha 
property, the seal and the booka beloncing to the company, 
and remainéd in undisputed svasesaion thereof until the llth 
day of November, 1904, when thers was recedyed by Hr, Helm, 
as President of the Company a demand dated November 9, 1904 
(which is set forth in the statement of Nr, Nelm's tastin ny, 
together with a circular letter which is also set forth in 
Helm's testimony), That ever since his election “doy 
has been condusting the affairs of tha company fram its 
office No, 199 Broadway in the City of New York up to 
about May 1907, at which tine the office was moved to No, 
261 Broadway, Now York City, where h4 has since been 
conducting its affairs, 


Also that on the 10th day of October, 1904, subs 


@ sequent to said annual mesting, the defendant, James L, 




















































































































Andem called at tha company's office and presented for 


transfer certificate No, 67, and requested its transfer, 
and thereafter the President of the Company and Mr -Mecey 
issved a second certificate to the sald Anden in exchange 
for the one which he had presented for transfer , and for 
which said Andem gaye hia receipt. 

Uetoy will testify to the handwriting ors... 
Andom upon the letterhead of the New England Phonograph 
Company, dated Yarch 8, 1906 reading "Plesso transfer 
certificates 352, 553, 355, $21, S22 and o35 to RM. 
Smythe in Separate certificstes for the sane nuaber of 
sharos, J.L. Andem", He will also testify to the 
signature of J.1, Andem to a ragoipt written upon another 
Letterhead of the Mew England Phonograph Gompany, hich, 


on thsupper part thereof contains a receipt of J,L, Anda 


for yariovs shares of stock, sizned by Purdy, Squire & Rye, 


dated Yarch 5, 1906, the receint itself readings "Ra- 
ceived from New England Phonograph Certs No, 580-585 ine 
cluaive , deing new carsificates issued in place of the 
almove certificates, .¥. Mar. 2046, R. uM, Saythe 
per J.L. Andem.® 
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MeCoy will also testify that the seal of the Hew 


England Phonograph Company has naver bean out of his 
possession since he received it on hia election as fie- 
cretary in October, 1994, 

He will also toatify that the seal of the Company 


has never been changed. 








Thet if never was, and it not saxshk tonday, @ 


blank seal. 
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; JOSMA VSIL will testify that he was vresent at the 
1904 meeting at Gardiner, Maine, where he held the proxy 
of for one share of stock, and 
partictoated in the meeting. 

That before the meeting was calbd to order, Mr, 
Andem claimed that he had been to ir, Roger's office, the 
Clerk of the Company at twelve-five o'clock in the aftare 
noon for the purpose of demanding from him the transfer of 
atock from one certificate belonging to a Mr, Holmquist, 
to a number of persons whose names Ur, Andem had on a 
memorandum and that ur, Andem said Mr, Rogers was not aes 
his office and he had been unable to find him , and wished 
to notify the President of the company that he had de= 
manded from the Clerk the transfer of the aforesaid 
stock, Mr, Helm asked to s-¢ the certificate Mr. Anrem 
wanted transferred, whereupon Mr, Andem produced a certi- 
ficate with a memorandum of names attached to it, which 
I have just referred to, Mr, Andem produced no power of 
attorney to transfer this 3 tock and on the back of the 


stock the certificate did not anvear to be transferred 





or assigned to anybody and bore no data, although in the 


| Ska blank space left for the name of an assignee there 
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appeared in pencil the words "Janes L, Andem" which, cain 
ever, Andem admitted that he himself had put there since 
arriving at the office of the Company, to attend this meath 
ing . 

Mr. Helm then informed Nr, Andem that tne certifi- 
cate did not have a proper transfer or assignment, and that 
as Mr, Andem had not presented of attempted to SxaanR pre= 
sent the certificate for transfer to the proper officers, 
although he well knew whom they were and where the proper 
place of transfer was, that he, Helm, would not recognize 
any proxy from the persons to wnom Andem desired this 
stock transferred, 

Mr. Helm then stated that the Clerk, Nr. Rogers 
was absent, and had written to him, Helm, that he would 
make arrangements for the present meeting, but that as 
matters stood, it waa impossible to get the books, papers 
and records of the company, containing the minutes and 
by-laws and reports and suggested that prehaps an adjourn+ 
ment had better be taken until these papers could be pro- 


duced, and Mr, Andem stated that he did not desire an 





adjournment and was willing to proceed without the papers 


of the company. 
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The mesting then proceeded and on the question 
of the right to vote coming up Nr. Andem insisted that 
the proper way to vote was by one vote for each share 


holder, irrespective of the Mmuber of shares he held, 


The Chair ruled thet the proper way to vote was 
one vote for each Bhare of stock held by each stockholder 4 
of record at the time of the meeting. 

There were some objections made to proxies on 
both sides on account of their not being witnessed, or 
given by executors, and some other objection to proxies 
because the makess were not stockholders of record, but 
all of these objections were overruled, excenting that the 


certificites signed by those who were not stockholders 





of record at the time of making the proxies, or at the 


time of the meeting were not entitled to vote, 








ON THE SUBJECT OF THE RESCISSION OF THE 
ANDEL CONTRACT AUD THE RELEASE BY NEW 
ENGLAND PHOMOGRAPH COMPANY TO DEFRIDANTS 
NAXED IN FORGED BILL. 


a JAMES W. PURDY, ESQ., can testify that he became 
counsel ef the New Imgland Phonograph Company on October 
22, 1902 (printed minutes page 146) and that he was immod- 
iately thereafter instructed as counsel for the company to 
institute legal proceedings to ,annul the contract between 
| Andem and’ the company, and to investigate into the facts 
cencerning the suit brought by Andem in the name of the New 
England Company in the United States Cirouit Court for the 
District of New Jersey in the early part of 1901 and to re# 
port to the board his opinion as to the advisability of 
continuing such litigation, or of attempting to make some 
compromise in regard to the matter of discontinuing the suit. 


That shortly thereafter he caused to be served upon 



































Ur. Andem a notice of the passage of the remlution of the 
New Fngland Company, adopted by the stockholders October 6, 
1902 rescinding Andem's contract with the company. (See 


Rowe's testimony.: Also see Rowe's testimony as to the bring= 

















ing of this suit to annul said contract).~ 
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That on the 28th day of November, 1902, he presented 


| a@ report to the Company in which he said: 
"In compliance with your request, I would 
beg to report that I have carefully considered 
the matter referred to me, and have enquired 
into all the facts in connection with thems 
In regard to the present litigation now 
pending between your Company and the National 
Phonograph Company and others, in the United 
States Circuit Court, for the District of New 
Jersey, I would say that in my judgment the | 
chance of ultimate success is mall. The cons 
tract under which the New England Phonograph 
i worked for years was made with the liorth An- 
erican Phonograph Company, and Jesse H. Lip= 
Pincott, licensee of the American Graphophone 
Company. At that time the North American Phon= 
Ograph Company held no title to the Edison 
Phonograph patents, but had an option on the 
stock of the Edison Phonograph Company, sub= 
Jeot to the payment to lr. Edison of certain 
| moneys still due him on the sale of that stock 
Your Company fortunately procured from Mr. 
: Edison, an agreenent by which the right of tha 
North Anerican Phonograph Company to make the 
contract in question was not subject to be 
destroyed by the failure to pay Mr. Edison tha 
balance due him; but unfortunately, no titie 
to any of the patents passed to the North Amer= 
| ican Phmograph Company. On this account, the 


suit now pending took the form of a bill in 

* equity to restrain the violation of a contract, 
and not a bill to restrain infringements of a | 
patent. The North American Phonograph Company 

went into the hands of a receiver and was 

wound up. Its assets were purchased by various 

persons and corporations, among whom is the 
National Phonograph Company, the principal de= 
fendant in the pending siit. The basis of the 
suit is that the National Phonograph Company | 
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becane bound up in the contract of the North 
American Phonogranh Company. I am of the ope 
inion tint there is great coubt as to whether 
this proposition can ever be established in 
Court. 

It is true that on a cemurrer.to this 
company's bill of compldnt, Judge Gray over= 
ruled the demurrer, but the bill ex ressly 
alleged that the National Phonograph Company 
had assumed all the obligations of the North 
American Phonograph Company; and as the demre 
rer admitted the truth of the allegations of 
the bill, this fact was assumed by Judgo Gray 
in his opinion. 

I think that it was unwise in the Company 
to institute this sult, and that if sone scttle- 
ment could be made with the National Phonograph 
Company by which your company could be re=- 
licved of any obligztions for costs in this 
suit, and the moneys alroady expended by it 
reimbursed it would be an advisable settlement,” 


"In regard to the question of annuling 
the prosent contract with James Le Andem as ober 
tetned by fraud, I would report as follows: 

It scems timt one Jemes Le Andom had 
been the leading spirit in what was know as 
the National Phonograph Association; and tliat 
it was made to epvear tmt litigetion against 
the National Phonograph Company would prove to 
be beneficial to the National Phonorraph Assoce 
ietion; and with timt ostensible purpose, li. 
Andem secured contracts from several of the 
Company members of that organization by which 
he was empowered to bring various actions 
against the National Phonograph Company and 
others. Upon certc2in representations to the 
committee of your compeny, as to the terns of 
these contracts, he procured from your company 
@ contract dated about November 9th, 1900, by 






















































































whioh he undertook to bring action against 

Thomas A. Hédicon, the Edison Phonograph Com= | 
pany, the Edison Phonograph Works, the Nation=) 
al Phonograyh Company, the American Graphophone 
Company, the Columbia Phonograph Company and 
others. It vas also egreed that this com= 
Pany should not at any time be called unon to 
pay any costs or charges incurred in any pro= 
ceedings that might be instituted. The agrce=| 


ment also provided that Mx. Andem should receiye 


sixty per cent of the anount recej Ved to cov-| 
er his compensation and disbursements. Ths 
agreement also cave to lir. Andom power of at= 
torney to cerry out this agreemsnt, and your 
company asreed that it would not "during the 
prosecution of any muit or within one vear from 
the date of the agreement, without the consent 
of the varty of the second nart' settle ssh 
suit, or revoke any of the conditions of this 
contract. 

In pursumce of such contract, Mr. Andom 
did enter into an agreement with lr. Zlisha 
Camp, who stipulated that he would not bring 
any action against the Columbia Phonogreph 
Company, the American Grarhophone Company and 
Mr. Louis Hicks to proscoute actions against 
gome of the parties named; and did procure the 
comnencement by your company of an action 
Bgainst the Wationol Phonograph Company on | 
February 11, 1901. The defendants filed a dew 
murrer in March 1901 which was overruled on 
June 28th, 1901. In July 1901 the defendants 
filed a plea and in October 18th, 1901 took 
testimony et Auguste, Meine, in support of the! 
plea. ir. Camp did not attend at the taking of 
this testimony, and your company was not 
revresented by Counsel. Since that date, Mre | 
Andem has failed to have sny further action 
taken, although more than thirteen months have 
elapsed since the last step takon in the progre 








As indicated in the former part of my ree 
port, there is grave dovbt whether this com= 
pany can succeed in this action, and in the 
event of failure will stand liable to meet: 
heavy bills of costs and expenses, which, un~ 
less borne by lix. Andem, must be met by your 
Company. It plainly appears from the large 
number of unsatisfied judgments against hin, 
and from the litigation in which he is involved 
in Ohio, that Mr. Andem is without financial 
responsibility. So that, in event of tho foilr 
ure of this suit, your company would incur 
heavy liability. In view of the possibility 
of an adjustment of our Company's relations 
with the National Phonograph Company, at the 
present time, wherepy it may be enabled to re= 
sume active business, it is quite manifest that 
such action should be taken as will enable 
us to rescind the contract of November 9th, 
e 1900. The exact method, in view of all the 
circumstances is not easy to determine; but what 
| seems to me the wisest course is, in spite of 
+ the terms of the contract, to give to the 
National Phonosraph Company a consent to a diss 
continuance of our action against it, provided) 
@ suitable arrangoment can be made to indemify 
us against loss by reason of such recission, 
and to bring suit against Andem for the resoise 
| sion of the contracte" (Knight's report 






















































of Andem v. Helm p. 60) 


(NOTE:~ ‘The report of the President of tix New England 
|Phonograph Company of November 28, 1902, contains the fol= 
lowing language: 




















"In the fall of 1900 a cortain J. Le Anden 
appeared and by specious promises and misrepre= 
sentations induced the company to make a 
contract with him whereby hs was to prosecute 
B11 violadors of our territory, asmming all 

e@ expense for so doing and receive sixty per cent. 
of ell awards which might be obtained. Sub= | 
sequent events showed that there was no inten=| 
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\following resolution was adopted at this meeting: 


ie. Purdy was present at this meeting and can tes- 


ify as to what took place there. He can testify that the 


tion on the j art of Andem or his principals 
(whidi, by tle way, were the same partios who 
had tried to negotiate before) to benefit this 
company. Th sole object being to force the 
Edison Comparies to a settlement or combination 
witn them. ‘his view was fully corroborated by 
the testinomy of Andem in the mit of New York 
Phonograph Company ve National Phonorsraph Com= 
pany.e Your president therefore considered it 
wise to communicate with the Idison Company, 
and endeavor to bring about harmonious action 
which would result in placing this company on 
@ basis which would enable it to do business 
and carn something for its stockholders. 

Much might be stated as to the manner in 
which said Andem has avoided his contract, the 
long Mitigation without result, and the possis | 
bility of this compmy which was comparatively 
free from debt, being involved by judgments 
againet it, but it is sufficient to state that 
the =dison people are ready to meet us and 
willing to aid us in getting our comany start 
ed on a basis which will enable us to earn somq 
money for distribution among our stockholders. 

As the counsel of the company, lir. Je We 
Purdy, Jre, has p2epared a very careful report, 
togmther with siggestions as to what he consid= 
ers it advisable to propose as a basis of ar= 
rangements betveen the Idison people and our 
compeny, it is quite unnecessary for me to 
pursue the mbject further. The counsel and 
myself have gone into matters very carefully 
and quite thoroughly and I a heartily in 
eccord with his suggestions and would rospect= 
fully recommend that they be approved and 3 
adopted.") (Printed minutes p. 150) 
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*RESOLVED: That in view of the opinion of} 
James 7. Purdy, Jr., of cctinsel for the company, 
4 ] the board considers it advisable that the fol- 
~ lowing pr mosition lo6king tovards a sattlencnt 
i be made to the National Phonosraph Compmay: 


FIRST. The National Phonograph Company tp 
pey into the treasury of this company the wm 
wy | \ of seven hundred and thirty dollers and tventyr 

five cents, with interest at six per cent. 
\ per snnum from cate of the several oblig-ticns! 
as per list attached, anount subscribed und 
paid by the stockholders of this company for 
x aefraying the expenses of the company, ssid 
"= anount to be distributed forthvith among sald 
subscribers to reimburse them for such subserip= 
tions. See list, page 242. 





SECOND. The National Phonograph Company 

@ to remove this compeny from its list of suse | 

pended dealers ané to give reascnable asmrance 

| that it will do business with this compeny on 
the sare general terms and conditions as it 
from time to time mey do with its vorious 

| jobbers and dealers throughout the Unite 
States. i 


| THIRD. The National Phonograph Company | 
to give reasonable assurance thet it will permit 
its counsel to assist this company in litisation 
to be brought ageinst the American Grephophone 
Company, the Columbia Phonograph Company, and 
other dealers in graphophones throughout New 
. England, without expense to this company, with 
oy | the privilege of withdrawing its counsel, 
b if any mch litigation shall asmme a phase | 
. hostile to the interests of the National Phono 
eroph Companys . 


S e FOURTH: The New Mngland Phonograph Company 
4 { to consent to a decrce in favor of the defendants 
in the suit not pending against the National | 
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Phonograph Company and others; cocts to be | 
waived by the defendants. 


FIFTH. The New England Phonograph Com= | 
Pmy to release the defendants in that mit from 
any claim for injunction or damages or otherwise, 
and to apree hereafter not to bring suits 
ageinst the National Phonograph Company or any) 
person selling or using phonographs, phonograph 
blanks or records, or phonograph mupplies | 
obtained direstly or indirectly from the Matione 
al Phonograph Company on account of any rishis 
the New England Phonograph Company may have 
under any contract or contracts between the 
New England Phono raph Company and tho North 
Anericen Phonograph Companye 

It was, on motion of Mir. Gladstone, second= 
ead by Hr. Hill, 


RESOLVED: That if the above proposition | 
is mbstantially accepted, the cfficera of this 
company may be authorized to executc tie nec= 
essary papers to carry it out on the part of 
this company. 

It was, on motion of lir. Tremain, second= 
ed by Mr. Hill, 


RESOLVED: That in accordance with the 
report of James WY. Purdy, Jre, counsel of the 
company, the president direct him to begin suit 
or take such other action as he deems best at 
once against yames Le. Andem to annul the 
contract now existing botween the said Anden 
and this company, anc that he demand at onee | 
in the name of the company all papers belonging 
to the company now in the hands of Elijah Ke | 
Carp and Louis Hicks, coimsel employed by the 
suid James L. Andeme” (P 151-152 printed minutes, 


ir. Purdy con also testify that he was present at a 


meeting of the Board of Directass held on January 6, 1903 
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@ i t which the Treasurer re, orted that he had received fran the 





National Phono gap). Company a check to the order of 
jthe company for the am o:’ cight hundzed and four dolias, 
jto be used in reimbursing the several stookncldsrs of the 
iia the cmounts subscribed by thea for defraying expens 
ses of the company , together with interest. 
He will also testify that pursuant to the Sth claus@ 
lof the resolution passed at the meeting of Novauber 26, 1908 
i@ release was excouted ty the Now England Phonowreph Company 
(to the National Phonograph Company, the Edison Phono yeph 
t«) —— the Edison Phonojraph Company and Thomas A. Idivon 
releasing the from all claims and demnds whatsoever, which 
— is dated the tventy-elguth day of Movember, one 


yhousand nine hundred and two, although it was not really | 
| 
\ 


‘exeouted until Deconmber of that year, as appears by the 
| 

| 

jacknowledgment thereto. 


(NOTE:= 1. Knight hus in his possession a copy of tais ree 
lease. Mr. Knight also hus in his possession a copy of the 
original order discontinuing the first New Jersey aiite The 
original is probably on file with the Clerk of the United 
Istates Giroult Court for the Dictrict of New Jerscy.) 





i Of course, Mr. Purdy can enter at length if desi red: 
e jinto the situation as between the Edison Companies and the 


(New England Company at the time of the making of the settles 
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@ ; ment and show the provri ty and good faith of auch a course 
1 


. 
Mr. Purdy con alo testify that as counsel for the 

New England Conpany he has never received any notice and has 

no krowledge of any Proceeding ever having been instituted 

| by Andem or ht associates to act aside the election of Octo 
ber, 1904. 


Mr. Purdy can also testify that at the meetings of 


the stockholders which ha attended, the method of voting was 


to allow one vote for each share of stock of stockholders | 


of record. 
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AS TO TEE RUCISI¢ | OT AWITU'S CONTRACT. 


ALLEN 0, TOWE, Esp 
=, or Purc-, Squire & Rowe, will testify 


that a suit was brourht by his firm in tho year 
in the few York Suprem Court to enjoin Jumes 1. Ancen, 


Elisha Camp and Touis Kicks, frau prosecuting any uction 
or suit, otc,, brousht in the name of the Kew Mnwland 
Phonograph Conpeny, and praying that Ancem be cirected 
to cancel and deliver up to the Net Englend Company his 
60% agreencnt, and ulso mother agreonont which epparently 
had been entered inte by Ancem with Cup and Hicks, by which 
Carp was to get 26;) and Wicks 16:, 

The conplcirextiin this suit sets up the agreenent 


with Ancem and alleges thet it wes revocable end voidable 





a t the option of the Company, contrary to public policy, 
unconscionxbls, executed without consiceretion anc not 
coupled with an interest, ard “that it has been revoked and 
rescinded and Andem notified of its recizion, 

Mr, Rowe will testify that he served personsily 
upon Andem the notice of revocstion referred to in this 
suit. 

- Also that in the ansver filed by Andem ana the other 
defendants and sworn to by each of them severally in p:rue 
ereph six therect it ie adritted that on about the 9th aay 


of February, 1903, & notice wes scent to Ancem that the 


instrument wos revoked anc terminated, 
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That this suit was subsequently removeé in the 
United States Circuit Court ana there remains at present in 
statue quo. 

This suit was brought on two theories, Firat, thet 
the company had the right to sxescind cven though it ° 


thereby Decend ligble to damagec; second, the contract was 





Sllegeld and procured by fraud, 

He, Rove will also tostify thet a sult vas brought 
in the latter part of 1905, in the New Zromeqon York Supreme 
Court by Purdy, Sevire & Rowe, counsel for the New Ryland 
Phonograph Company, in the name of the company azainst 
Rrayton Ives ané others whom Ancem claimed to clect os 
éirectcrs at the October meeting, 1904, 

This suit was brourht to enjoin these gentlemen ten 
taking ayy action as the directers or cepresentatives of the 
New England Phonograyh Company. 

Application wes made for a temporary injunction and 
it was denied, und on en eppexl the decision of the lower 
court wes affirmed, Eut in this case the defendants raised 
an issue as to the surficiency of the corplaint which re- 


sulted in a finding thet the corpl.uintnstates facts 
suificient to constitute a coure of action, 


This cuse has not been moved for trial, under in« 
structions from ir, Buckinghen, 


He will aleo tesfity thet no papers have ever been 


served on his firm = who are counsel of Hew Encland Phonoe 
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@ graph Company in any preccedings brought to set asice the 
election of 1904, 
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ASBURY COKE STILPHEN, ESQ., will testify that he 
is an attorney and counsellor at law of the State of Maine, 
That he was admitted in 1869 and is familiar with the cor- 
| poration lew of the State of Yaine, That from the date of 
its incorporation, he has been counsel, in Maine, of the 

| New England Phonograph Company, That he was present as 
counsel of the New England Phonograph Covpany at the annual : 
meeting of stockholders on October 3, 1904, at Garciner, 
| Maine; and that he had attended various meetings of the Come 
| pany prior to that date, 

He will testify to the occurrences at the annual 
meetin; in 1904, as stated in Mr, MeCoy's deposition, sub= 
| stantially as follows: 

That tur, Helm, the President, called the meeting to 
| order and wus unanimously chosen chairman of the meeting, 
| and presided at said meeting as chairmen thereof and as 
president of the company, 

That lor, Helm stated that lr. Rogers, Clerk of the 
| Company was absent from the city and that the vecords of tub 
company in his custody were not accessible during his absence 
| and Mr, Helm then suggested that the meeting be adjourned 
|unti2 the return of the Clerk. 

That eventually, by the unanimous consent of sll 

| present, including Mr, Andem, it was agreed that the ab- 

| Sence of the Clerk and of the records and by-laws be waived 
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and that Hr, McCoy was then unanimously chosen Clerk pro t 






















also inspector or elections, and was duly sworn, 
That out of a total of twenty thou: and shares out- 
standing of record there were represented at the meeting 
in person and by proxy 14,482 shares, That before the 
meeting was called to order, Mr. Ancem stated that at five 
“minutes past twelve o'clock on thut dey he hed called at 
the office of the Clerk of the Company for the puryose of 
presenting a certificate standing in the name of FP, L. Holme 
quist for 100 shares, endorsed in blank by Holmquist, and 
also for the purpose of requesting that in lieu of ssid 
certificate new certificates be i: sued to persons named in) 
@ memorandum which he (Andem) had prepared, and presented 
therewith, but that owing to “the absence of the Clerk he hid 
failed to present said certificate and make such request, 
Andem then presented the certificate and the memorandum to 
together with proxies from the 
persons named in the memorandim and demanded that they be 
recorcnized as stockholders and that he be allowed to vote pon 
said proxies, 
The memorandim showed the division desired of the } 
stock end proxies were presented to read the same, (ex- 
cepting that of James L. Ancem, who was personally present 


in the names of: 
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oe Dated 

PF. L. Holmquist 5) shares 

F. L. Holmquist 33 ® 

Janes I, Anden L = September 28, 1904 
J. L. Parker z. & September 23, 1904 
H, ¥. Andem z * September 2, 1904 
B. L,. Ackerman ze = September 22, 1¢04 
H, M, Funston i «2 September 29, 1904 
George S, Evans z = 4 = 1904 
Justas W. Smith 1 s e * 1904 
BE. P. Blaude es * =» 1904 
Stephen Keley 1 nd os = 61904 
Thonas McGrath x. F i © 28, 1904 
J. H. Vincent 2 bl Gd 27, 1904 
Edmond Huerstel z ® = 27, 1904 


That Andem then struck out the name of Jiuerstel from 
the memorandum and affixed the name of George W, Haselton, 
who was present at the meeting, to said memorandum, and loft 
the proxy of Mr, Huerstel on file. 

A resolution was presented to amend the by-laws 
of the coripany to reduce the number of directors from 13 
to 5, 

Andem then claimed that at the meeting of stock= 
holders only one vote should be ellowed to each stockholder 
present in person, or by proxy, regerdlpss of the number oF 
shares standing in the name of such pefsogt on the books 
of the company. 

Mr, Helm, the President and Chairman of the — 
ruled that in accordance with the eustom of all prior meets 

@ ings of the company and its stockholders one vote should 


be allowed for each share of stock of record represented ati 
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the meeting by the stock olders of record either in person 
or by proxy, and that no other form of voting would be re- 


cognized or allowed, 

Upon lr, Anden presenting his proxies, lr, Helm 
objccted to the recognition of James L, Ancem, Parker, 
| H. W. sndem, Ackerman, Funston, George S, Evans, Smith, 
| Keeley, MeGrath, Vincent, Huerstel and Heselton, the per- 
| sons to whom Andem desired the Holmquist stock transferred, 
| on the ground that they were not stockholders of record of 
| the company. 
ur. MeCoy , the Clerk and inspector of election, act 


| ing under Ir, Stilphen's advice, as counsel of the company, 
| ruled that the above named persons, -ot being stockholders da 
of record «5s required by the bylaws of the company, were 
not entitled to vote in this meeting and that all stock= 
; holders’ votes would be counted in accordance with the nume 
| ber of shares of stock of record represented and voting in 
| person or by proxy, as had teen done et all previous mect- 
| ings of the company. 
‘Anden then presented a ballot cgainst the resolu- 

tion changing ‘tur see 208 directors on which he claimed 34 
| votes for 24 ‘stockholders. These 34 alleged stockholders. 
| included the gentlemen above named and also one other prozy| 


|that of R. G. Hazard, but the Clerk refused to accept the | 
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@ Signed by "R, G. Hazard 2nd", the certified list of stock- 
holders showing the title to this stock to be in R, G, Haz 
ord 2nd. So that Andem'’s ballot really included but 20 
persons who were stockholders of record, 

The method of voting one vote for each shareholcacr 
was not allowed by the inspector, and on a vote being take 
on the resolution the inspector announced the vote as | 
10,478 shares in favor thereof and 4,004 shares in opposi- 
tion thereto, 

The 10,478 shares stood in the names of 21 stock- 
holders of record voting at the meeting in person or by 
proxy. 

as a matter of fact while Ancem proposed to cast 
34 ballots by the method of voting insisted upon by him, 





he presented but 32 proxies of which 12 were overruled by 
the inspector so that he could not cast, even by his own 
insistment, more than 52 votes, . 

The resolution reducing the hoard of Directors to 
5 was declared adopted, wd the meeting procecded to the, 
election of the Board of Directors, Mr, Veil nominated _ 
Messrs, Helm, Poss, Tremain, McCoy and Feist (5), and Andem| 
nominated: Messrs, Pullerton, Hiccins, Ives, Slater, Bar- 
ney, Funston, Holmquist, Ancem, Quackenbueh, Parker, Mul- 

@ ford, Hinckley and Evans (15) 


A vote was then taken for directors and the in= 














« 


i 





jea and the vote counted es of 4,004 shares of stock, and 





spector of election declared that the Helm board had re- 
ceived the votes of 10,478 shares or stock standing in 
the names of 31 stockholders of record represented and vot+ 
ing in person or by proxy at the meeting. 

dndem cast one vote or ballot marked "34 votes", for 
the Fullerton Board, but the inspector counted end credited 
as c st for then, the number of shares standing in the 
names of all the stockholders of record represented by Vr. 
Ardem, being 20 stockholders representing 4,004 shares, and 
the inspector reported that the Helm board had received tha 
vote of 10,478 shares of stock and the Pullerton board had 
received the votes of 4,004 shares of stock, and thereupon 
ir, Helm, the presiding officer, declared the Helm board 
duly elected directorz for the ensuing year by a majority 
of 6474 votes, 

The meeting «hen procecded to elect a clerk of 
the corporation and an inspector of election for the ensu- 
ing year, For each af these offices ur, Rogers end Hr. 
Heselton were nominees; upon the vote being counted it 
was fous, box both positions Mr, Rosers had received .. 
the votes of 10,478 shares of stock of record of 31 stock- 
holders of record voting in person or by proxy at the 
meeting and that Mr, Andem had again cast one ballot 


marked "54 votes" for bir, Heselton, This ballot was reject+ 


the presiding officer declared Mr, Rogers clected Clerk and! 
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Inspector by a majority of 6474 votes. 
® After Piso further business the meeting adjourned, 


| anc, in the absence of a quorum, of the board, no meeting 
| of the board f directors was hela at that time, 

ter, Stilphen will also testify that et ell of the 
| stockholders' meetings of the caypany prior to October, 


1904, since 15965, without dispute or question, the vote 

| of the stockholders had heen taken and counted on the besic 
| of the number of shares of stock presented, that is to say, 
} one vote for cach share of stock hald by each stocgholcer 

|} of record, who, in person or by proxy, presented the vote, 
the record being as follows: 


| Ammual neetine of 1696, whole number of votes ezst (printed 
minutes, page 109), 4875, 


Amual mectinre of 15¢8, whole number of votes cust (printed 
| minutes, pace 22), 10,015, 


| Annual meeting of 1901, whole number of votes cust (printce 
minutes, page 142,), 45:3. 


jAnnual meeting of 1902, whole number of votes ceet (printed 
|mninutes, pure 1 3), 5616, 


Annual meeting of 1905, whole nuwiber of votes cust (printed 
|minutes, pace 162), 9051, e 


Judge Stilphen will produce the clerk's records and 
ninutes, the original proxies, since 1696 on file with him 
aS Clerk of the corpany, Also certified copies of reports 
t iled by the company with the Secretary of State of Maine 

for the post ten years; also certified cory of the charter 


jof the New Englend Phonocrarh Company; also certified copies 
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e | or the reports filed with the Secretary of State of Vaine 
showing the election of officers from the year 1098 to 
date. 

Jucge Stilphen will elso testify that all of the 








paraphenilia of the coryany such as record books, seal, etd, 
heave been in the posseesion of the officers of the company 
regularly elected prior to and since October, 1904, end are 
in their possession today. 

Judge Stilphen will also testify, as en expert 
on corporation law, end or the lewes of Vaine, That since 
1869 corporation law hes been his specialty; that he had 
been co mnectcd with corporations pergsonally anc very close 
@ ly since thet tine, hes orrsanized numerous corporaticns, 
has been the attorney of numerous corporations, that the 
e@reater part of his practice has been in connection with 
corporation law end that he is thorouchly familicr with the 
laws of the State of Maine and the general corpora ion prec 
tice, ; | 

He will further testify that the revised statutes of 
Maine, Chaptor 47, section 47 provide that > 


"Corporations may among other provisions, 
Goterrine by their bylaws, the munner of cali- 
ing md concreting mectines; the nurber of meme 
bers that constitute « quorum; the number 
of votes to be «iven by chareholcers; by whom 
any Or 211 officers, execpt p esident end dire! 
ectors, ray be electec; the tenure of the 

e several offices; the moue of voting by proxy; 
and of selling shares for nerlect to pey rae 
sersnents; /anc may enforee such by-laws by pens 
eltics not excecding twenty collars." 








Cr 


Judge Stilphen will further testify that in his 


@ | opinion this prevision is not mandatory, Theat 


®It gives authority to dctemsine certain things 
by its by-lews, bet it does not forbid its 
determining the came things in other manner 
if the cene have rot heen determined by by- 
laws. 


Where the by-lews do not determine'the 
mmber of merbers thet constitute a quorum! 
'the mober of votes to be civen by sharchold+ 
ers', or ‘the mode of voting by proxy’, these 
may all be ac fully and legally established b: 
the custom end usace of the corporation at it 
mectincs throuch meny years and trom its org: 
n gation, and such customs woula heve the cam 
force ond he 2s effectuel ond binding «as a by 
lew until es by-lew shoule be adoptcd reculeting 
the g:1%, and such custom would, ce fecto, be 
& byelaw of & corporation. 








Where the by-laws of « corporation provide 
that an annual meeting of its stockholcers shell 
be hele at the hore office of the corporation 
on # dey certain in each year; and in additio 
‘thereto, a notice of such meeting has been medle 
ed ‘0 Gach stockholcer at tvch time ij rior to 
seid meeting as is requir:d by the by-lews ie 





special meetings, in ‘he abeence of zny by-la 
requirenent as to what shall constitute a aus 
rum for the transaction of business, any numbdr 
of shareholcers who may be present in person 
anc by proxy at such mecting may constitute 

&® legal quorum for the trancaction of al 


@lthough it represents a minority of «ll the 
shares of stock, & = 


“hen, in absence of a by-law céfining a 
quorum necessary for the transaction of tusi= 
ness at the annual mectines of the stockholdens 
of @ corporation on the a y fixed therefor 

by its by-laws, the custom of such corporation 

at such meetings hes invariehly been to exercise 

e the powers and duties of a legal quorum, re= 
gercleses of whether ea ma‘ority or « minority of 

the shares of stock be represented in such 

mweting, ¢ither in person or by prexy, this 
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®& duly notified, where notice is required, trose 
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Fe teplishine ey US: 
{fect of gatebttshing ying | 
company, end the acts of Such moctings exe not 
open 10 question biceuse of 2 rujorivy of the 
shares of stock not being 680 represented,® 


Sy 


i 








Judce Stilphen will quote from Thompson's Commen- 
tarios on the Law of Coxvporations, Vol. 1, Sec, 725, as fol- 


lowss= 


"In the United States, where the subject 
is not covered by statute or by valid by-lavs 
established by the corporation, the inelory 
which applies in the cass of clections In se 
Adcipal corporations and other public election 
is resertec to for the purpose of a termining 
what constitutes a quorum, where the tocy en- 
titled to clcet consists of an incefinite num 
ber, In such « cease, if the meeting is legally 
called, anc if these entitled io participate are 
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who ac enble constitute a ang 
a tiajoriiy uorum Is competent to elect 
directors or to transact any other vonstituent 
business, As the number of members in a joint 
stock corporntion is indefinite -- since zathoheh 
the nuter of shares if cefinite they mey de 
dis tributed axons many of wcumulated by a 
few, anc ty this distribution or accwmiction 
the munber of members may increezge or decrease|—o 
the rule aprlicable to other indefinite bodies 
epplies to elections in jointestock corpore= 
tions.* 


Orn 





He will else cite from the case of Clark & Mershel 


on Private Corporations, Sec, 654 as follows: 


"At corzmion law, since members of 4 corpora 
tion were entitled to equal rights, each nepbar| 
was entitled to one vote, una no rere, and this 
ic still tre rule in cases of nonestock compane| 

e ides and it hes been held that ihe rule alzo 
epplies to corroraticns havine a cepital 
stock divided inio sheres, enc thet in the 
absence of express frovisior to the centrary 
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heccincsn sen nis nihil xe acciii: Seesitl 


fal 


8 the stockho. der hs one vote, however many 
shores he my orm, end not a vote tor each 
share, It .8 generally exp:essly provided, hdw- 
ever, by stitute or byelo that stccrholcer: 
shall have one vote for each share held by 
thor. 








“Even in the shsence of an express provi 
Bion, the smineness of the v lew Lliniving 
ers to # sincle vote, however many 
shares i ey msy own, is very doubtful, The 
vornmon lew rule was acoptce with respect to 
public corporations anc private corporations A 
not having a cepital stock, end ct 5 time whe 
joint-stock corpanies were unknown, and was 
based upon the crowned thet ell the merbers of 
the corporation, since they were equally inter 
ested, were entitled to en ecucl voice in its | 
affairs, The rules of the com-on-law chance 
@s conditions chino, ence by the application or 
cormion-law principles to new conditions, new 
common-law miles urise, It folloss thet & 
. Beron-lew rule adopted vith refercnce to none 
stock cortorations in e212 the merbers 
e were eq ay interested v. 
& fingic vote, cannet properly Ps 
new .kind of cor; oration not known at the tine 
the rule was aconted in which sone members have 
& greater interest then others, "Ccssente 


Fatione, coseat ipsa lex. On tie contrary 
the principle of Be Comon-law that ech men- 
ber of # corporation in which he hes an equ 
interest is entitled to am equal vote, if 
logically applied 10 the new kind of corpores 
tions <= jointesiock corporations <= will cive 
Pe to stockholders a vote for each share, Even 
esice fran this vicw, “he comon usrsrs usarce 
in giving a vote for’ cach share woula seem to 
be sufficient ground for inplying an intention 
on the part of the Legislature, in the absence 
3 of expross provision, to give each share a 
re vote,” | 





















Also from Covuk on Corporations, sce, 609, as fole 


wa e lows: 
"AS common lew, in publie or municipal 
corporations, euch quelitied elector hus one 
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e vote ‘and orly one, This wee a natural rule 
since each duly qualitied citizen voted au a 
citizen and not «s « holder of etock. 


Tut the some rule should not epply to pré 
vate corporations. Stookholders arc interested 
not equally, but in proportion to the number 
af shares hele by th Na urally ond reasons 
ably cach shere should be entitled to one vote." 














Also from Cyclopedia of Law and Procedure, Vol. 
| 10, page 351, us follows: ; 


Les 4 abs? nati fonsl proe 
visions to Speen ene ees Condo artord & rope 
resentation in the hoard of directors of rine 
or shareholders, anc with other possible ste- I 
tatory exceptions, the single share is the vot 
ing unity in joint-stock companies,® 


Also from Cook on Stock and Steckholders, Sec. 608, 
| aa follows:= 

"At the present day it is probeble that nb 
court, even in the ubsence of eny such provie 
sion, would uphold a mile which cisrerards, in 


the manner of voting, the moiber of chares whith 
the shareholcer holds in the corporation,® 


Judge Stalphon will also testify on the question of 





| the right of Andem to vote the proxies presented by him at 
| the 1904 meeting of persons not stockholders of record; that 
jn guty rested upon the corporation to recognize these Proxy 
des. Hoe will quote from Cock on Stock and Stockholders, 


|Sec, 381, os follows: 


"So fur os the corporation ie cone: rned, 
it ia bound to recognize only registered stocks 
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holde res fo them is necorced the right to vote, 


ivkd neral 

td Srey its et tea Sb enata: 2. r 4 
purchaser of stock canno * de mt such rirhts, |AR 
cases concur in tris result of the neglect to 
register a transfer," 










Judge Gt: lphen will alec cive his opinion that the 
election of 5 directors instead of 13 at the 1904 meeting, 
no matter which was the number of directors provided for 
by the by-laws, wie a leral election heeause no stockholdey 
was bound to vote for any larger number of persons than he 
~4 chose and that any number of persons who might receive e 


majority of the lawful votes was elected, eltrouch there 
was a failure to elect the full mmber required by law, end 


in support of this contention he will cite the ease of 
@ Van Donburg ve, the Broad. sy &c. Co. 56 KN. YY. Sup. Ct, Keps' 


(29 Tan) 348 = 549, Also the cane of Wricht vs, Com., 109 
Pa, St., 360. 

Judge Stilphen con alse testify to the action of 
Ur. Andem et the 190% meeting in voting his stock and prox- 
ics as so many shares and net cs so many stockhelders, 

Judge Stilphen will also testify, in reletion to 
the revocation or recision of the so-called Anéen contract 
under which he was autuorized in November 1900 to bring 
suits in the nance of the New Encland Company. 

That on the trial of the cace f Anéem vs, Helm, 

Jucdietal 

in the Supreme, Court of Maine, held at Augusta, Maine, 


on the 2lat and 22nd of November, L906, Mr. Murray, the 


counsel of Janes T.. Anden, produced in Co rt the oriinal 

























notice of recision of this contract served upon "Tr. Anéen, 


(N0TEs= The resolution te amu the contract was adonted by 
the stockholésrs at the meeting of October £2, 1902) (See 
printed minutos, pare 145.) 


prousht the present t in commection with vhich he forg 
the scal of the corgany, under ths authority of this cen 
tract.) 





(Andem testificd in the case lust above referred to, aoe 


In this connection Sucre Siilphen will testify 
that under the lews of the ‘tate of laine, the contract Sie 
by the New Enrland Phonosreph Company with Andem 5 a6 both 
champertous and ultre vires, and in this connection will 
quote fron the revised statutes of the State cf Maine, Chap. 
123, Sec, 12, pace S74, as folloxs: 





"Whoever lormns, 2dvances, or promises 
to loen or advance any money, gives or promises 
to give dzy of payment on any cdenand left with 
hin for collect cives or promises any val+ 
usable consideration, becomes linbla in any mane 
ner ror the puyment or anytting, becores surety 
for snot er fo> mich payment, or requests, ad: 
vieas or procures another rerson to becorie 

. responsibic or ety as sforesaic, with intent 
thereby to procure any account, note or other 
demand fer the prefit arisine from its collec 
tion by a suit et law or in omiity, er brincs, 
Prosecutes cr dfenés, or errees te brinc, 
prosecute or defend ery suit. et l:w oor in equity 
upon shares, £471 be punisheé by a fine of nat 
less than twenty, ror more than one thousand 
@ollars, or by imprisonment for mataricax not 
more than one year.” 

















(uoTR:= In this connection, see brief on thie subject.) 
o Judre Stilphen will also testify that he as pres 
at the trial of the case of Andem vs, Zolm in Meine in 











J i. seach inact 2 
a 
Novernber 1902, That Jems JT. Andem wee sworn as a witness 
in this case end under o: th testified thet he caused the 
suit in whiechthe forped seal is used to be brought, (See 

Knight's report in tiie case, bottan paze 125). 

He will sise testify that at the eame hearing Anée 
testifiad that he attached the forged seal to the bill of 
complaint, (See page 184 Knight's ccyort.) 

Es will also testify that to hie knowledse no 


proceedings hava ever beon broucht in any Court to set 
aside the clection of 1904, 








isa catia 





i Che té dé yrofheo & ba Voluca Lee 
GC n.o.P.G. (/ 
e ' GEORSE L. HOOPRS, will testify that he was ons of the 


oricinal incorporators of the New Enclanc Phonogreph Com= 
pany, end fro. che 23rd of Scpteaher, 1500, up until and 


after the onnusl meeting of the stocknoluers of October, 
1904, he tus the clerk oi the corpeny. 


That iruna the tine ef ths organizetion of the compeny 
in 1465 and until the anmuel meeting held on the tlst day 


ef October, 1904, ut every ctockholders! mecting, without 





dispute or qitstion the vote of te stockholervrs h:d been 


taken and countcé es one vote for exch share of stock held 





vy each stockholder in person or by proxy presenting the 
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| UNITED STATES DISTRICT COURT. 


| DISTRICT OF NEW JERSEY 
| 
| 
| Thursday, May 21, 1908. 


| UNITED STATES OF AMERICA ) 

| , ) Indicted for 

| vs : Forgerye 

| 

| JAMES L. ANDEM ) 

| 

| 

| For the Government appears, Hon. John B. Vreeland, 


United States Attorney. 


| For Defendant appear Messrs. Ziegner & Lane. 


Transcript of shorthand notes of testimony, etc., 
taken inntne above entitled cause in the United States Dis- 


trict Court at Trenton, N.J. before Hon. William M. Lanning, 


g/, and a Jury. 


(The Jury having been empanelled and 


sworn) 


| MR. TAYE: Before the Governnent opens 

| its case, I desire to move to make the demurr= 

| er, which has been overruled by your Honor, part 
of the record, and the order overruling the 
demurrer part of the record, and I pray an ex= 
ception to your Honor's overruling the demurrer. 


| Raymond R. Wile 
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2 
THE COURT: You may have an excep tion. 
The proper practice, however, in order to have 
tl benefit of all tke questions raised on 
| the demrrer is to do it by the offer of testi- 
mony or ly reqwsts to Ts That is the pro- 


per waye 


(The Di strict Attorney opened for the 
Government as neviawai~ , 
If the Court please, and gentlemen of the 
Jury, ti charge in this case is Raion, 
The defendart is James Le Andem; the indictment 
says that he forged tle corpormte seal of what 
| isknowm as the New Ingland Phmograph Company 
| to a bill of complaint in equity filed in the 
United States Circuit Court for the Di strict of 
New Jersey on the 19th day of May in the year 
1905. The Government concedes that it will 
be necessary for it to prove to your satisfaction 
beyond a reasmable doubt, first, that the Court 
| has jurisdiction; second, that the seal was forg- 
ed; third, that it was forged by the @&fendat, 
James L. Andem; fourth, that it was forged with 
i intent to ink ure and damage the New England 


Phmograph Company. We think we have the evi- 





dence to meet all these propositxions, tnab we SN 


ese MEN Library 


Q 


A 
Q 
A 





have no trouble in convincing this jury that 

we are entitled to a verdicte The equity bill 
of complaint was filed with the clerk in the 

Post Office Building in Trenton; the seal 

which was attached to the bill was not the 

seal of the New England Phonograph Company; it 
was placed there by yames Le Andem and he caused 
the bill of canplaint to be filed. We shall prov 
by the evidenc all these facts and shall ask 


for a verdict of guilty. 


CHARLES H. CHEV\I ER, sworm in behalf of the Gov- 


ernment. 


DIRECT EXAMINATION BY THE DISTRICT ATTORNEY: 


Mr. Chevyier, where do you live? 
Trenton. 

What is your business? | 
I am Deputy Clerk to the United States Circuit Court for the 
District of New oe | 
And hve been for how long? 

21 years -~ no, I have been in the office 21 years, but I 
have not been the deputy clak for that longy 

We. PIsision did you occupy tiwre in May 1905. 


I think I was only an assistant clerk at that time; 


| I do not think I was a sworn deputy at that time. 
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Are you familiar with the files of the offic? 
I am. 

Where are they kept? 

In the office. 

Wherde is the office? 

In the Post Office Building in this city. 

By what streets is it bounded? 

Northeast corner of E. State and en 
And that was the office of the clark in 1905? 


Yes sir. 


There wase 

When? 

‘Mey 19, 1905. 

Where was tmt filed? 

In the offiee of the clerk, in the government 
te clerk of tie circuit court? 

Yes sir. 

Have ya the original with yo? 

I have. 


a 


‘is marked "filea"? 
date and 





Well, the ee aarket is in my handwriting. I see the 


Now, can you tell us whether or not the bill of complaint 
was filed, wiereim the New England Phmograph Company was com= 


\plainant and Xmmes Thomas A. Edison and others were defendanté? 


pbuilding. 


Cen yo u tell whoss writing ison the back there, wnere it 
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sigature ig Mr. Oliphant's om signaturee I see that & 


Marked "H. De Oliphant. so I was Deputy Clerk at that time. 


|I was made deputy clerk at the seme time 


\Was made clerk. 
| 








that Mr. Oliphant 
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Q Has that been on file ever since? 


DISTRICT ATTORNEY. I offer that in evidence, but 

I suppose that it is proper that the defendant 
should cross examine first. 

MR. LANE. I don't think I have any cross examination 
as to the authenticity of this instrumente 

DISTRICT ATTORNEY. I suppose that being an 

original file, it ought not to be marked as an 
exhibit. We have a copy, and if Mre Lane will 
consent, the copy can be used instead of the 
originale | 
THE COURT. The copy may be used subject to 
correction that may be mais if ever should appeare 
MR. LANE. It is a copy so far as the purposs of 
this case is concerned. 

DISTRICT ATTORNEY. I offer in evidence certified 
copies of four deeds. : | 
THE COURT. Comprising the post office property? 

THE DISTRICT ATTOR“BY. The first deed was made 

by Charles Scott md wife to the United States 

of Amercaie 

THE COURT. Perhaps that will be admitted. 

™R. LANE. I a@mit the book of deeds, certainlye 

Does yow Honor want me to admit the title of the 
Unired States? I admit that the State of New 
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Jersey has ceded to the United States the building 


occupied by the courte I assume that the deeds 
follow the statute. 

THE DISTRICT ATTORNEY. I offer in evidence dJesd 
made by Charles Scott &nd wife to the United 
States df America, dated July 15, 1872, and recorded 
in ths Mercer County Clerk's office in volume 

97 of desds, on pages 554, etce 

THE COURT. Marked GL. 

DISTRICT ATTORNEY. I offer in eviderwe certified 
copy of a deed made by John Barnet and wife to the 
United States of America, dated July 15, 1372, 
and recorded in ths Mercer County Clerk's office, 
in volums 97 of desds, on pages 557 etce 

THE COURT. Marled De 2. 

DISTRICT ATTORNEY. The third is a esrtified 

copy of a dead mate by Gershom Russling and wife 
to the United States of America, dated July 15, 
1872, and recorded in the Mercer Count Cler’'s 
office in volume 97 of deeds, page 560 etce 

THE COURT. Marked Ge 3. | 
DISTRICT ATTORNEY. The last one is adeed maie 

by William Titus and wife to the United Stat es 

of America, dated July 15, 1872, and recorded in 
the Mereer County Clerk's office in volumes 97 of 
deeds, page 562, etce 

THE COURT. Marked Ge 4. 
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DISTRICT ATTORNEY . I would like to offer in 
eviders the pamphist l-aws of the State of New 
Jersey for the wB72y xgxgesxhA ysar 1872, pages 
63, 64 and the top of page 65, the same constituting 
@ an act entitled "An act granting the consent of the 
State ‘of New Jersey to the purchase by the 
United States of certuin lands for the purpose of 
erection of government buil¢ing at Trenton, N.J., 
and conceding the jurisdiction over fhe sam." 
Also the pamphlet laws of 1872 of the State of 
New Jersey, page 8 xe 7 and 88, which reads 
"An act granting the consent of the State of 
New Jersey to purchase by tlh United States efcer- 
tain lands far the purpose of erection épr public 
bullding at Trenton, and conceding jurisdiction 
over samee" 

Of course, the court takes judicial notice 


| of the laws of the State of New Jersey. 


r) ABRAHAM SWAN, Jre, sworne 

DIRECT EXAMINATION by the District Attorney. 
What is your busin sat 

Civil engineer. 

How long have you been a civil wistinieer? 


I have been in the business since 1885. 


& > © > © 


Bags you held any official position in the city of Trenton? 
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A I am now city engimer of the City of Trenton and have bem 


. : sire January 1907. y 
Q Do you know where the post office building is in Trenton? 
Q@ Do you know what streets it is bounded by? | 
, ry A Yes, sir. | 
Q That? 
A Montgomery od E. States the northeasterly corners 


Q Look at the descriptions in kkix the deeds, the copy of the 
deeds I have offered in evidence, and tell us whether or 
not they constitute the property on which the post-cffice 
‘buildin stands? 
| THE COURT. Is there any dispute about this; this 
| will be admitted, I guess. | 

Q Fave you seen those deeds, Mre Swant 

A T have not, no, sir. . 

THE COURT. There camot be any dispute abous the 
location of the propertye 
| NR, LATE. We do notddspute that the plm corres- 
| ponds with the deede 
| THE COURT. And you do not dispute that this bill 
@ ; of complaint that has been referred to was filed 
in the office of the Clerk of the United States 
Circuit Court for the District of New Jersey, which 
| office is in the post-office building at the 


northeast comer of FE. State Strest and 





| ‘ Street,, and thet thet property belongs to the 
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f United States of Americas 

| MRe LANE. Fo, I don't dispute that. 

| DISTRICT ATTORNEY. md that the State of New 
Jersey las cde eded jurisdictions 
MR. LANE. That is corrects 


JOSIPH F, MCCOY, sworn. a 
| DIRECT EXAMINATION by DistrictAttorney. | 
Q Where do you live? 
A Rahway, N.J. : | 
Q Do you hold any position in the New England Phonograph Co? 
A Yes, sir; I am secretary end treasurer of the New Englmd 

| Phonograph Coe : 
How long have you been the seq etary? 
Sim 6 October 18, 1904. 


4nd have you acted in that capacity sine that time? 


I havée 


Do you know who has the custody of the corporate seal 


of that company? 


> 


Yes, sir; I have thate-the secretary. 





How long have you had it? 
Since I was elected to the office, October 18, 1904. | 
Have you the seal with you now? 
Yes, sire j 
Please prodwe ite What have you in your hand, Mre McCoy? 

The seal of the New England Phonograph Companys | 
Can .ou make an impression with that on a piece of paper 
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A Yes, sir. 
Q | Are there any words in the inpresnion -s 2 


A! "New Inglani Phonograph Companys" 

@ Have you with you the minutes of the companyshowing 
| the adoption of the seal? 

A T haves 


Q Just prodwe them, will youe 


| THE COURT. Let us see if we can cut this shorts 


i 


I do not, of couse, desire to have the defendant 


admit anything that he is not perfectly willirm to 


admit, but it has occurred to me that perhaps the 


i defen mt is willing to admit that the seal that 


is annexed to the bill of complaint which has been 


offered in evidence, is not an impression of the 


seal that th witness lk s here producedg and is not 


an impression of any seal thatwas authorized by 


the Board of Directorse 


MR. LANE, That I camot doe 


Case 


Q Will you turn to the minutes of the meeting at which 


| was adopted? 


DISTRICT ATTORNEY, That mya be a question in the 


seab 


A In the by-laws of article 7--the seale=the seal is in the 


| by-laws in regerd to the-- 
Q Please tell me when the by-laws were adopted; do you 
kev what year it was? 


1888. 
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Q Now, does that book contain the by-laws? | 
A Ip DOES? YES? aire 
cue | 





32 


e~5 


’ 


@ And do you by-laws séy anything sbout the corporate seal? 


A Yes, sire | 


Q I will ask you to read that part of the by-laws which re~ 


A 





lates to the corporate seale 


"Article 7, seal-~the seal of the company shall contain 


a 
| the words "New England Phonograph Company’, and this waxix 

i seal shall be affixed tocertificates of stock reguirly 

| dgsued; and to search other instruments as may be designated 


| by ths Board". 


Do you know whether or not the by-law relating to the seal 

has ever been altered or changed? 
MR. LANE. Objected tow-I do not object to this 
questions . | 
THE COURT. Mre ‘Lane, assuming that that question 
isgoing to be followed by som thing else, I will 
allow it to be answered simply yes or no, and 
then we wil} see whether tlere is anythinge 

No, sire , | 

Have you mde any examination of the by-laws and minutes 

with referer 6 to that subject; have you read them overs 


Yes, sire , 


And when did you do that? 

IT huve read them over a number of timase } 
Have you ever found anything in the by-laws or minutes that 
changed the chi racter of the sail as designated by the 


, Ae I have note Raymond R.|Wile 
by-law which you read? pee 








ai | 


Q Mra McCoy, I now show you the original bill of complaint filed 
| May 19, 1905 ani introjuced in evidence this morning, and 
| 


| ask you to look at page 16. me xm Do ym xedognize that 
| 
seal? 


A Not as in any way connected with the New England Phmograph 
| Comp any. 

Q Can you tell whether or not that se& was ever authorized 
| to be attached to that bill of complaint? 

| WR, LAE: I object. 


A It was not. 


| THE COURT: I think the form of that ques- 
| tion is objectionable. | 
Q Can you tell whether or not the board of directors of the 


|New England Phonograph Company ever ty resolution or otherwise 


|authorixed the attachment of that seal to tit bill of complai 
t 


laint. 
| 


| UR. LAW: I object to that, it & please 

| your Honor. I object upon this ground -= 
e | that at may be, as I say, and as the District At- 
torney has intimated, that there is a question 
in this case as to who are the board of direc= 
| tor s of t his corporation. 
| THE DISYRICT ATTORNEY; I did not admit | 


thate 


WR. LANE: I concede tiat Mr. McCoy gaymonir wite 
Research Library 
ee ee aa a oes 
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| Is a right tc testify that in the mimtes that 
he kept of what he assumes to be the Board of 
| Directors, that there is no authorization 
far the attaching of the ite 

TEE couRT: I will support tle objec= 
tion to the questi on because I think the 
t : | question ought tobe in such form as will 
ask fa the witness' personal knowledge on the 
subject. The question formed does not do 
that. 

TEE DI @ERCT ADTORUEY: ‘I withdraw + hat 
quibions 
Q Have ya exemined the mimtes of the meetings of the Board of 

| Directorz of the New England Phonograph Company with refer- 

| enes to ascerteining whether or not there wes eny regolution 
| authorizing the attaching of this seal to this bill of com- 
| Plaint. 

mR. LANE: I make the same objectiom to 
e | this.question. ‘a? | 
FEE COURT: Contained in these minutes. 
wR i LANE: I object to that question 


unless the particular minutes are identifiede 





THE COURT: I will ellow the qestion. 
A I have exemined tle minutes. 


Q Have you found anything in the minutes that relate to the 
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| attaching of the seal or t © filing of this bill of com= 
‘plaint? 
A | Wone a 
Q Attaching the seal to this bill I mean? 
A | No; not in the minutes tliat -- 
Q “How long have you bd possesdon of the mal, Mr. McCoy? 
A | When I was elected secretary in October, 1904. | 
g | Has it been out of your possession since that time? 
A (It has note 
Q Who was tle Preskent of the New England Phonogram Company 
| May 19, 1905. 
IR. ANE: I object to that» It should 
| appear by the mentees 


A | Mr. Jom E. Helm. | 


| 
THE COURT: Do not answer a question that | 
is objected to untiil after the ruling is shah 

I think thet if the minutes are in tie umal 
form, that & Sie | 
Q | Will you turn to the minutes and ascertain if the minutes show 
the fact who was el ected President of the New Ingland Phono~ 
| greph Company next prior to May 19, 1905 ; | 
A Yes. | 
Wnom do they suowto have bes eT: 

IR. UNE: I object to that unless 


the minutes are offered in evidence. i 
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THE COURT: He is using the minutes. 


| WR. IANE: Wy reason is thist If he of= 
fers the minutes, I amentitled to cross 
exemine before the minutes are admitted. 
I desire to ask this witness a couple & 
questions on cross examination , and then 
object to the almisgion of iid hells 

THE COURT: Before tle contents of the 
| book are divulged? 
WR. LANE: — 


| THR COURT: I think you have that right. 





| 
CROSS EXAMINATION BY MR. LANE: 


g ir. MeCoy, tee areminutes tht you have hyour hand, kept 


\by you of a board of directes or perscns assuming to be a 
| board of dizectors of tle New England Phaiograph Company, 
jare they not? 


A They are. 








Raymond R. Wile 
Research Libtary 
| 





n 7 


Q At the tim: you were elected secretary, and on oc tober Sra, 


| I believe, 1904, there wes a contest in the election was 


therenot ? | 


TH DISTRICT ATTORNEY: I object to that, 


on the grwmd tha it has no reference to ny 
eee 
YR. ANE: My purpose is to show that 
these ere not the minutes of the New Ingland 
Phonograph ne 
Q There was esuch a cmtest was there? | 
Wi TESS: 4t the annual meeting? 
ee ae ee eee 


| 
A At the annuel meeting of nineteen -- of nineteen hundred and 


| . | 
oH were ekcted. | 


four I was elected. ° | 
| THR DISTRCT ATTONTEY: One moment. The 
question is whether the question relates to 
| his cepacity as secretary or as a director, if he 
e ; | on 
mR. LANE: 4t the annual reeting of tle 

| : stockholders on October 3, 1904, when yourcame 

| diy | 

THE COURT: You ave assuming that he 


| Was elected on October 3, 1904, which has not 


appeared yet. | 
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Question withdram. 





Q You were elected a director of this corporation on October 
3, 1904, et the stockholders meeting? 
A I wase 
@ Q And at that stockholders meeting tlere was a cmtest as 
to the election of diectors, was tere not? 
A Yes. | 
At that time the two forges there present each claimed 
to have elected a board of directors, is that 20? 
A Yes. \ 
THE DI STRICT ArTORIEY: I object to this 
j The qiestion is what was done th ere. 
THE CouRT: I wild admit the unital 
Wasn't there such a —) 
A There se 
Q And since that time has there not been two bodies asmming 
to act as the Board of Dizectors of the New England Phono= 
greph Company? 
@ | THE DISTRICT ATTONIEY: I object to 
ieee ‘ | 
THE COURT: I will admit Be Let the 
witness understend that he is asked now -= 
whether ot yoixr perscral knowledge you know 


were 
that there ms, efter October 3, 1904 » two 
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19 
bodieg, each of which claimed to be the 
Board of Directors of the New Englemd Phonograph 
| os | 
A ‘on that questiom, why, I don't know about two bodies 
claiming to be oe I saw a circular letter -- 
| THE DI GRO ATTORNEY: (Interzupting) 1 
object to thats 

Q You were secretary of this company and kept tle minutes of 
the aise ous board of directors, did you nd? 

A I did. 

Q° Do you remember a meeting of your board of divectors at which 
| your Board instruc ted your coun #1 to proceed ogainst the 
| other board in the State of New York for assuming to act 
| as the board of directors of the New England Phonograph 
Company? 

A Yes. 

Q@. Then there were two boards assuming to act. as boards of direc- 


| tors of the New England Phmograph Company? 


C ) A They might have been assuming to act. | 

| mR. LANE: I object to the offer of | 
tlese minutes as the minutes of the New } 
England Phmograph Compeny until it has been 


~j show which board was the board of dixzectors of 


the New England Phaogreph Company. 
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ther there was litigation in New York 


State over a corporation in Maine. 


THE COURT: There doesnot seem to be any 


question pending. The cross exaninatiom 
isclosed. You may ask the next question. 
FURTHER DIRECT EXAMINATION EY THE DIS TRICT ATTORNEY: 
You werepresent at the meeting of october 3, 1904? 
I wase 
What sort of a meeting was it -- a stockholders meeting? 


A stockholders meeting. 


Of wht company? 


The New England Phono greth Company. 
Who was chairman of the meeting? 
Yr. John BE. Helm. 

Who was the secretary? 

Myself. 


Yes. Did ym keep the minutes of the meeting? 
I did. 


Have ycu them with you? 


Yes. 


eo fr er © er er © PF Oo Pr oO PF 


Just produce th em, will you? 


A (Producing ea book) I have them here. 


Raymond R. Wile 


THE DISTRIC? ATTORJEY: I don't see how 


that can he}p this question, the question whe~ 
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Q Yes. Do thom minutes show who were elected directors? 


A They dae 





UR. TAME: I object to tit as ma&ing no 
difference what was written by mme man in 
these minutes as tk minutes of tle corporation 
at that time, because it appears that at that 
meeting tkre was some contest, and that there 
were et that time two boards of directors 
which claimed to have been elected at that 
a This is a criminal case and the 
only 
— question is whether the defendant is 
guilty of some criminal intent. | 
THE COUR: —_— | 
UR. LINE: It seems to me that we are not: 
here to try which one of these bpads is 
the proper board of dizectors of the NewIngland 
Phmograrh Comp ny, and immediately we show that 
there were two boards, The minutes of both 
berds mst go in, and if this man can find any 


| 
ju sification in either one -= / 


THE COURT: (I"terrupting) Yes; but we 
can xmix not put them all in at satis The 
objection 8 en 

Defendant's counsel pray an exception to 


this ruling of the court and the same is allow 
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ed and sealed accordingly. 


| 


Judge. 


Q Who were elected direct ors, as shom W the minutes? 
| 4 
THE COURT: That you have in your possess- 


ion and that you kept, as I understand it. 

A Elected at tht meeting? Joi E. Helm, BE. ¥. Foss, Scott 
| Tremain, Joseph F. McCoy and Jonas Feist. 

Q | Do you know whether or not ur. Andem was present at that 
| meeting? 

A “ik. Andem =n 


2 


| 4 | 
| THE COURT: Where is tlt? . | 
| (Witness indiates to the Court) 
Q Does tmt record show the mumber of votes cast? 
A It anes . , 

| MR. LANE: Of course this is all subject 

| to my dhiecitiion. | 
Q | How yt | 
A |For the ticket mesented by ur. Wei Jom z. Eeln, E.E.Foss, 

| Scott Tremain, Joseph F. McCoy, Jonas Feist, received 

(10478 votes; and the ticket presented ty ur. Andem, the 

| following eel E. S. Fullerton, Brayton Ives, Charles 

T. Barney, Fe Le Eclimguist, S ; Quackenbush, L. z. Malford, 


re Foster Higgins, James Slater, H. M. Funston, James Le 


|Andem, J. L. Parker, S. B. Hinckley, George S. Evans, 
q Raymond R. Wile 
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received, 4004 votes. ‘Shall I read the balance of them 


;declared and electede 


TEE COURT: If you have not answered the 
| 7 | 
| question fully, go one 


WITNESS: The chairman then declared 
| John E. Helm , E. N. Foss, Scott Tremain, 
Joseph F. McCoy and Jonas Feist elected direct= 


ors for the ensuing year by a majority of 6,474 


| votese 
Q@ How were you selected os secretary of that meeting, ur. Ye- 
Coy? 
A On account of the clerk --- 
Q | thatercan ting’ No, in what iit Ld 
A on, by sitnsilitn 
Q Wen, wht else? 
A = elected by their -- ly the sepia | 
Q Was there any opposition to ya? | 
A None. : | 
Py Q You were not swern in as secretary of the meeting? | 
A As clerk of the meeting. 
q laa clerk ¢ the meeting? 
A As clerk of the meting, es | 
Q Did you act as clerk ¢ the meeting? 
A Yes. 





And did you keep these minutes from which you have just read? 


Raymond R. Wile 


| Research Library 
ge 





A I did. 


Q Did you correctly read then? 
A | I did. 
Q)| Howmmch of the time was Mr. Andem tire? 
fe) | WITNESS: Turing the meeting of the stock= 
| holders? 
| THE DI SR ATTORNEY: Yces sir. What time 
did he come and when did he leave -= how long 
did he stay there during the meeting? 
A Yell, I think Mr. Andm came there ebout a little after 


12 o'clock and stayed until after the meeting had adjourned 


and that was somewheres about four o'clock I think; I am not 


sure about the time. ye was thereduring the meeting. 
What time was the neeting opened; do ya remember? 
Aft er one otclock. 


At one o'clock? 


Yes; efter one. 


And ad journed about four? : | 


About four, or between four and half past four. 


© > © > © > © 


And what was Mr. Andem doing there before the meeting ad= 


journed? | 


THE COUHT: Do you think that is materiel? 
THE DISTRIC? ATTORNEY: ft may lay the 
foundation for the evidence of another witness. 
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25 
I will withdrew it now, end £I find it~ 
to be necessary ater, I will produce it. 
I will ask ym this seston Vas Frederick L Eolmqui st. 
ever president of tle New Ingland Phonogrep h Company, es 


shown by your minutes? 


Noe 


| 
| 


| 


Was James Le Andem ever secretary of that company, as showm 

by your minutes? 

No. 

Are you acquainted with the handwriting of Mr. James Le én- 

deme 

I have saw a mumber of signatures of ur. Anden' ae 

You have seen him sig his name, have you? 

I have, yes, saw him sig his — 

Frequently or otlerwi se? 

Well, a number of tmans 

What? 

A number of tues. 

I now ask you whether yo can tell in whos handwriting the 

mame yames Le 4ndem signed to this bill of complaint is? 
MR. LANE: I assume thet I have the right. 
to cross examine the witness as to his knowledge 
of Mr. Andem's sign aturee 


THE COURT: yese 


Raymond R. Wile 
Research Library 


E10 26 
cROss EXADNATION: BY MR. LANES : 
Q ‘Vnen did you see Mr. Andem sig his name? . 
A ‘Wen, I saw him sign his — a mumber of shite That is, 
“for 1900, 1901, and sine that time. 
Q | when -- do you remember any specific instance? 
A Yes. 
Q | When? , 
A | When he had some stock transferred -- that is, in the phono~ 
| graph company « 
Q| Did yom see him kim sien hit himself then? \ 


A | Yes. 
| 
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Q When was that o 


A I can tell by looking at the stub booke 
THE COURT. Get ‘the stub book as quickly as 
possible. | 
@ [Witness examirs’s booke] 
THE COURT. I don't think thatwe cam take the 


time to hunt all through this stock book for all 
these namese I'thovght if you could turn right to 
it, that would be enother thing. 

WITNESS. I cannot, your Honore 

| DISTRICT ATTORNEY, 

Q Have you looked about October, 1904? | 
A Yese November 16, 1905. | 
“Q November 18, 1905? 
A 


Yese j 

| BY MR. LANE, : H 

Q Who kept this book at that time? | 
AL aia. 
Q Did you make any entry in reference to this transfer? 

A I aid. | 

e Q | That signature you saywas made in your presences? | 

A Mr. J. Ls Andene | 

Q Was it made in your preser 6? | 

A | Yes. : | 

Q Are you sure about that? | 


A Yose 
g Ware sire it was made when youwere there? 


} 
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Yess ; gv 


Where? 


At No. 100 Broadway, the offie of the companys : 
Did you ever see him sign his name at any other place? 
Yes; I had sem Mr. Andem sim his name a mmber of times 
while Mr. Andem was secretary of the New York Phonorgaph 
Company, while Iwas in the office with him; that is along 
in ,1901. ; 

BY THE DISTRICT ATTORNEY. 

Mr. McCoy, I now repeat my question, and ask you if you 
know in whose handwtiting the name Jams Le Andem signed 
this bill of complaint, filed May 19th, 1905, is? 
That looks like the handwriting of James Le Andome 

In your opinion, is it?” ; 

It is ny opinion that would be Mr. Andem's writings 

Do you know whetle r or not Mr. Ani em was a stockholder 


at the time of hhe meeting of October, 1904? 


He was note 

Do you know when he became a stockholder? 

Yese . | 
When? , 


October 10, 1904. 

Yes? 

After the meetings j 
After thestockhold er'-msetiy? 


After the stockholder's meetings 
4nd did you have any cow ersation or business with hin 
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with referer 6 to the issuing of any stockat that time? 
MR. LANE, How is that material? 


THE COURT. I don't see how it ise | 
DISTRICT ATTORNEY. The gentlerm, in his remrks, 


s4id that there were two Boards of Directors, 

two presidentsy and twosecretary's. 

Now, if Mr. Andém went to this man who claimed 

to be secretary ani applied to him for a certifi- 
cate of stock, and had this secretary, Mr. McCoy, 

and the president, Mre Helm, sim it, is it not 

an admission? 

| THE COURT. The witness Ins already said that he 

was not a stocko lder on October 3rd, 1904, ond 

| did not become a stockholder until at a subseqent 

| dat 6. " { 
DISTRICT ATTORNEY. The defendant cont ends in | 
| this case that there were two Boards of pirectorse 


I want to show thct he recogn{zed Mre McCoy as 





| secretary and Mr. Helm as president, when he 

claimed himself at that time that hewas secretarye 

| THE COURT. You may m alpade 

| COUNSEL FOR DEFANDAYT. Prays an exception to 

| the ruling of the court, and the same is allowed 
and sealed accordingly. 


| Judges 
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Q 


=) 


Did you have any busiwss with r eferenc 6 to transferring 
“stock, after the October nesting, 1904? 

No; only the one certificate that I mentioned--cr t wo 

| certificates. Mr-R8wg was in the office at that time-- 
Were yout here? , 
No, Iwas not theree ; 

'I only want to imow what you kmow pbout it? 

No, Iwas not there. 

HOW MANY TRATSFERS WERE MADE TO BIM? 

A number of transfers were mde to meMr. AMieme fter the 
annual meeting 1903-- 

19089 


A 11904. 


Q 
A 


Did you see the certificate s? 
Isigned thecertiftates assecretarye 
You sigmed as secretary? 

Yese 

To whom were they dewvdie 


MR. HELM. I object to thate 





THE COURT. They will speak for themselves. | 
DISTRICT AT OR} EY. Theyz re in their possessions 
| We cannot demand the cert ificates from them in 
a criminal t riale 
THE COURT. Go ahead, the objection isoverm lede 
Coursel for defedants prays an exception to the 


ruling of the court, and the same-is allowed md 


\ 
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A October 10, 1904, Fe Le Hclmquist, for 37 stares, signed 


for by Je Le Andem; October 10, 1904, Je Le Parker, signed 


iby Je Le Andem; Octobsr10, 1904, H. W. Andem, dgned for 


| by Je Le Aniom; Oxtober 10, 1904, Be L. Ackerman, per 


| 3. Le Aes October 10, He M. Funston, signed, per Je Le Ae; 


October 10th, 1904, Reals Ackerman-por-ds-Es-Asz October 
10,1904; H. M. Funston} signed per-Je-le—Ae4-Ootober.. 
3Op21904, Edmund Heurstel, per Je Le Ae ; October 10th, 
1904, George S. Fvans, per Je LeAs; October 10, 1904, 


| Justien Ve Smyth , perde Le Ae October 10th, 1904, 


duskusxWaxfioykhx E. P.' Bolando, signed Je LeAs; October 


10th, 1904, Stephen Kelley, per JeLeAe; October 10, 1904, 


| Thomas McGrath, per JeLeAe; October 10, 1904, B. M. Vincent, 


| per JeLede, Octoberl0th,; James Le Andem, signed, JeleA. 


109 Nassavus Street, NeYe; October 10th, 1904, Jes 


| Reurstel, per J. LeA.; October 25th, 1904, James Le Andemj 


| and secretary? , | 


signed, Jams Le Mndeme* 


Do youknow who signed those certificates as president 


| John E. Helmeas president avd Joseph Fe McCoy as secretary. 


Q' Does that relate to all the certifi stes about which you 


have testified? : | 
No, sir; not to all of those; Mr. Tremain was secretary, 
that is on October 10th; he was secretary up to the meeting 
of October 18th when I was selected secretary; I was 


not selected the -ecretary until the 16th of October; I was 
elected secretary by the Board of Directors and up to this 
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Q Then the certificates you have testified about issued 


subsequent to that date, were they signed by you? 
A No, sire 
Q I mean after thel8th of October? 
A Yes, sir; they were signed by me as secretarye : 
Q You named one certificate, one of October the 25rhh? 
A Yes, sire 
Q Now, name any otherse \ 
Q There were two on October 25the 
| BY THE DISTRICT ATTORNEY. 
Q I thought there were sewrale 
| BY THE COURT. 
Q How manywere thre after October the 18th--more than two? 
al Yes, sir; there were sew rale 
How were the c ertific ates that were signed for by the 
defendant? Mr. Andem, after October 18th, 19047 signed; 
| that is, what offices signed the certificates? 
AL Yohn E. Helmy Joseph F. McCoy as secretary and treasurere 
Q FURTHER DRECT,] Will you look on the date of March &th, ® 
1906 and see whether there were anyc ertific ates issued 
that date about that tine? 
| THE COURT. That is after the indictment was found? 
| Question withdrame 
9 I will ask the witness to look through the tok at recesse 
Q) For PS ae the list of the names of those whowem nom 


Mre Andem for tle office of Directors at the 
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| | 
‘October meeting, 1904? | 


A Yes, sire i 


eo 


| Do you know whether those men were stockholders at that 
| time? | 
Some were stockholders and » me were note 
Do you know who were not? » 


[Zr doe 





\Just give the names? 
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|He Me Funston, he was a'‘stockholdery James Le ‘ndem, 

| was not a stockholder, Georges S. Evans was not a stock= 

‘holder. : | 

Q Do you know whether there was any provision in the by-laws 
eran referer e to holdngstock in order to be ualified to 
be a director? 

A Yes, sire 

Q Can you turn to that, Mr. McCoy? I call your attention to 
‘article 3, sub-division '3 of the by-laws. | 

THE COURT. Was this company organized unier 

New York law? | 


| 
| 
| 
| 
| 
| 


DISTRICT ATTORNEY. No; under the Maine lawe 

THE COURT. 

Rx DasaxthalViahKWeiwirs that the directors shal be stock~ 
Does that not requir | 
‘holders? | 





| 

| DISTRICT ATTORNEY. Yes, srs 

| é 
THE COURT. Can you not refer to that? | 


DISTRICT ATTONNY 


TOREY. I think wecan, I think we 


have & copy of the Maine statute heres 
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THE COURTs Will not that conclude it? 
MR. LANE. I object to this question upon the 
ground that I made before, that it is not for this 
court to determine in a criminal procedure, which 
one of these Board of Directors was the legally 
@lected Board of Directors. 
THE COURT. I am not saying it is proper for this 
court to attempt to determine in this case which 
of these two Boards was the legal Board; but 
if there wers two Boards or two bodies of mm, 
eadh clamining to act as Boards, why, even you 
seom to insist that that shall be shown, and 
you are setting it up as a justification for 
the act of the defsndant. ! 
MR, LANE, Yes, sire 
THE CORT. The Government is trying to show that 
one of these bodies was a Board of Directors; 
I suppose you will try to show that the other was, 
or that the other was assuming to acte 
MR, LANE, My point is that that so fer as this 
criminal procedurefis coremed, the very fact 
that the two Boards were assuming to act is the 
only matter which is relevant in this particular 
proceeding, and, otherwise, we would be here-- 
I don't know when we would et throvsh with this 
eriminal case. ; 
THE COURT. I think we shall get throvgh quickly; 
I think the Govermmert is allrighte The objectPom® Wile 
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is overrulede To which ruling of the covrt the 
defendant's counsel prays an exception. Exception 
allowed; let it be sealed and it is sealed 


accordinglye 


> Judge e 
| ; | 
aa Q [Resa] | 
AU (Reading from the minutes -«]" Every director must at the 

| time of his election be a bonafide holder of at least one 

| Share of the capital stocc of the company, and when he 

| ceases to be such he shall thereupon cease. to be a director". 
Q | Did you give the names of all of the proposed directors 

nominated by Mr. Andem, who were not stockholders at the 

| times I think you gave us three or four namese | 
A iH M. Funston; James Le Andem; George S. Evans; Jaek | 

Parker. ; | 
Q Is that a1? 

| 


A \Yes, sire 


| 

\CROSS EXAMINATION ty Mr. Lanes 
Q Mr. McCoy, at this meeting of October 3rd, 1903, at which 

| these directors are alleged to have been elected; there 

‘was also a dispute as to whether Mr. Andem was a stockholder 
“3 laiso, wasn't there? | 
A \MreAndem's name did not appea on the books of the companys 
Q ‘That is what you mean bysaying that he wés not a stockholder 2 


| 
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He claimed to be a stockholder at that time, didn't 
“he? : - 
JA No, sire ; ; 
Q Are you sure? 
@Q A Yes, sire : ; 

Q Doesn't it appear in your minutes that he so claimed? 

A|No, sire - 

Q | Let m call your attention to the meeting of October 3rd; 
| did not MreAndem at that time accept the stock, and didn't 
|he say that he went to the persons who were the transfer 
| agents of the corporation, and that because of the negli- 
| gence or fault on the part of the officers of the corpor+ 
| ation he couldn't gt those transferrred within the time pre~ 
| scribed by law? ‘ ‘| 

A No, sire 

Q | Didn't he make some assertion to that effect? 

A Not to the proper a@ thoritiese : | 

Q | I did not ask you that; I ask you whether he did not shir 
| claim to have gor to cértain persons whom he claims to be 
| the transfer agents of this company? 

e A | When he said at that meeting that he went to the clerk of 
the corporation a few minitesaftsr twelve, with the certif- 
| ieate to gt transferreq-~the elsrk of the corporation is , 
| not authorized to transfar any stocKke | 
QI ai’ sot ack you that; I move to strike that oute 


| 
| THE CORT. Strike that out; we don't wmt his | 


—¥ | opinion on the lawe 
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Q ‘Now, he then claimed that he had gom to the clark of the 
|corporation, ani he insisted, at that tim that the clerk 
‘should have transferred ‘those stares, didn't he; didn't he 
‘4nsist that the clerk had the right to transfer them? 

A Not in my hearing. 

Q That he insisted he md'‘the right to vote as a stockholder, 
| didn't he? . t 

A No, sire 

Q | ana do not your minutes show that the president said he had 
| no right, andxdid«ak upon Mr. Andem's assertion that 
| he lad such a righte 
ASSISTANT ATTORNEY. Turn to your minut ese 

A Not in my hea ing; I will read part of that: "Before the 
| meeting was called to order, Mr. James Le Andem informed 
| the president that he had called at the office of George 
| Le Rogers, clerk of the company, at twelve five in the 
| afternoon, Sut found that the elerkw as out of tom, ; 
his purpos: in calling there at that time basing to demand 

| from him the transfer of tock fromc ertific ate Noe 66 

for 100 shares, in the name of FeM. Homquist to the following 

named parties". * | 

| . MR. LANE. I believe the Gover ment offered all 
these minutes in Srlaai'es | 

ASSISTANT ATTORNEY. I have not made any formal 

offer yate 


Q| Did not Mr. Andem at that time claim that tt Board of 
| Directors whom he had nominated hal bem elected? tb: cause 
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of the law of Maime 
QUestion withdram. } | 

Q ' When you stated in your testimony that in the minute book 

you had giv6n so many votes to the Helm Board and so 

| aaa to the Holmqiist Board, you refer to voting stock 

_by shares, ons share of Stock entitled to one vote; that 

|is the way you figure it, didn't you? 
A Yes, sire 
Q Didn't Mr. Andem at that time claim and insist that that 

| Was not the law of Maiw, but that under the law of Maine, 

| each stock holdsr who was press was entitled to ons vote? 
A That 1s what he saide 
Q Thatwas his con ention? : | 
A And the president overruled ite | 


Q And his contsntion was that under the law of Maine as it 
| then existed, the Hom] wist Board had been changed umer 
that procedure, didn't He? 
A No, sir. Q.Didn't he make that claim?Ast don't think he did. 
@ Naxkakns He objactad to the rulingof the president of the 
, Board wereby the president of the Board declared the 
Helm Board had bem el acteag 
A He made objections. 
Q Now, then, didn't your company in a subsequent meeting 
| on October 25th, 1904, adopt a resolution in which you 
amenied your by-laws and provided that each share ofstock 
should have ona wte? Octomr 25th, 12042 


A) [Readirmtrom minutes] "October 25th, 1904. Mr. Feid: 
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‘offered the following preamble and resolution for the 


| consideration of the Board. “4 
| We reas, it 1as been the unvarying custom of this 
| company that at all stockholders mestings each stockholder 
e | should haves a vote for every shares of stock standing in his 

‘name on the books of the companye 

And, whereas, the by-laws provide that at least 

| three fifths of the outstanding capital stock, either 

‘in person or by proxy shall be necessary to constitute 

ja quorum of the stockholders at any meeting except at the 

| annaul maetings 

Ans, wie reas, it appears that at the last annual 

| moot ing of the company certains tockholders sought to dis- 
‘regaéa the practica hitherto observed and adopted by this 
‘company, now for the purpose of avoiding any such question 
‘in the future. 


| i 
| BE IT RESOLVED, that in accordame with Article 


|X of the by-laws, the following amendmants to be inserted 

‘at the close of section two, article two of the by-laws 
e bi ad pted. 

| At all meetings of the stockholders of the company 
each and avery stockholder shall be entitled to votaeither 
|in person or by prow, ons vots for each and every share 
of ‘ia capital stock of this comeany, standing in his 


name on the books of the company. | 
| 


| | 
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Motion made and‘saconded that the amendment of the 
by-laws be adopted as reade 
| The president requested each member to vote on the 
| amendment. Mr. Helm, Féist, Tremain and McCoy voted in 


favor of the amendment. ' 


The president déecared the amendment carried and 
dirscted that the same ba entered on the ty-laws. " 
Q You remember tron I examined you befors you said that a suit 
had been brought under the direction of the Hobmquist 
Board against Mr. James Le Andem to enjoin them from 
holding thensslves out aud gotimg as diractors of this 
corporation; that suit was brought? 
Yes, sire # | 
You served the coeneneas 


Yes, sire 


eo. POP 


4nd the injunction asked for in the State of New Jersy 
was denisd? . | 


Objected toe OBjection sustained. | 


To which ruling of the court the defendm t's counsel 


prays an exception. Exception allowed. Let it 

be sealed and if is sealed accordingly. 

| 7 Judge. 

Q I call your attention to ba ™ esse of August 18, 1905 
and ask you whether Mre Senies iy vas counsdl for the 

| catganygin that litigation, did not, in accordame with the 

| H 

| | 
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denied? 


| 
| 

| 

minutes report to the company that the injunction had been 
2 ; 


DISTRICT ATTORNEY. Objacted toe 
THE COURT. State the grounds of objection. 
DISTRICT ATTORUEY. In the first place there is 


no evidsmr sa to show Andem was theres | 






41 


THE COURT. Objection sustains | 


Bo which ruling of the court the defendat's 


counsal prays an 


and it is sealed 


exceptione Let it be sealed 


| 
accordinzglye | 
{ 








Raymond R, Wile 
Research Library 








“vy 


Q No other suit except tht suit has been brought, has 
there, that you know of? 
Not that I know of. 
Q Now, then, I show yw a circular, end ask you whether 
| that is the circular to whichyou referred sometime ago 
as kaving teen sent out by the s-called Holmmizt 
board of di rectors. 
THE DISTRICT ATTORGY: I object to 
the question because it assumes something 
that the witness did nd testify to. 
THE COURT: He mid he had seen a circul- 
are 
TEE DISTRICT ATTORNEY: This questions says 
"The circular which you referred to as having 
been sent out by the Holmquist board of direc= 
fee 
¥R. TANE! I will change the ennanleiee 
Q Is that the circilar to which you referred in your previous 
testimony? 
A That is not. 


Q ‘tat is not the eircular? 


A That is not the circular. 


Q Have you ever seen that circular? 
| 


A No. 
| 
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You have seen a circular with aheading similar to that 


haven't you? 


Yes. 
That is, with th names of the directors -- the names of 
those persons who were alleged to have been elected as the 
Holmquist board? 
Yes sir. 
With Holmquist as resident and ur. éndem as sesvecaaye: 
Yes; I sav that — | 
wR. TAME: I ask that the heading be mark= 
ea for daavbiri cations 
TE COURT: ¥Warked Dei for identification. 
Whom are you employed by ur. MoCoy? | 
The National Phonograph Company. 
That is one of the pdison concerns is it not? | 
_ Certainly; yes Ae 
| And that company is a defendant in the subt, the fagery | 
of the seal to the bill of complaibt in which, is alleged 
in this case, is not that ~ | 
Yess | 


| Compeny? 





How long have you been employed by the National Phonografh 


: Is that material? 








THE C 


OURT: I suppose it shows his inter 
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mR. LANE: Have I not a right to show 
bias? as) 

A Why, ebout the latter part of 1902 or the beginning of 
1903. 

Q ‘Prior to yar election as a director of the New Fngland 
Phonograph Company, is not that 50? 

A Yes. 

Do you recéve any salary from the National phonograph 


py 
| 
| 


Company? ‘ \ 
H THE DISTRICE ATTORNEY: I object to that 


whet difference does it sities 

Obj ection maa. He says he has been - 
employed by the New Englend Phonograph ns 

MR. LANE: I desire, before tle objection is 
ruled upon to state that it is my purpose to show 
| THE DISTRICT ATTORNEY (Interrupting) I 
| object to the opening to the Jury. 
| THE com: The jury are not going to 
regard that. 

mR. LANE: zt intend to show that inste dd 


of the prosecution being a prosecution at the 


instance of the New Englend Phmograph Company 


it is in reelity a prosecution at the instance 





of the National Phonograph Company. I 
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think I have a right to show that this man 
never received any salary from the New Inglend 
Phonograph Company, but that he has been 

paid his mlary as secretary of the yew England 
Phonograrh Compmy by the National Phonograph 
Company. | 

TEE couRt: He says he has been employed 
by the national phonograph Company for some 
years ond the charge of the indictment is the 
forging of the seal of that company. 

UR. TANE: The charge in the indictment 
is the forgery of the seal of the New Ingland 
Phonegrath Company. J desire to show that the 

New England Phmograph Compa ny never paid this 
witness anything. 

THE cam?: qT Was under a misapprehension. 
I thought you were asking whether he was employ= 
ed by the complainant in this ites qhen I 

think the objection isa good objection. We 
are not going into these other relations. 

Counsel for the @fendant prays 


an excantion. 


Judge. 
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Q When did ya become a stockholder of the New Fngland Phono= 


m | graph Company? | 


A I think about 1903 


Q prom did you get your stock? i 


| 
| 
| 





THE DISTRICT ATTORNEY: I object to that. 
I do not aee what difference it makes where 
he got his steaks | 
THE COURT: rs there any question as to 
when he becane a sto eholder? | 
MR. TANE: yo; I have no questiom 
as to the date at all. That is good enough for 
my purpose, but I insist that we have a right 
to show the source fra which he got this stock. 
THE court: I do not think it is material. 
uR. LANE: Your Honor will allow me an excep 
howls | 
Exception allowed ani the same is sealed. 


accordingly. 


Judges 
MR? LAYE: I think tit that is all that I 
cm ask this witness under cross examination. 
I wish, however to say that I have this witness 
under subpoena and I do not wmt him to 


leave the court roams Raymond R, Wile 
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BY THE DISTRICT ATT RYEY: / | 


Ll] 
a 


QI understood yar to say on your cross examintion, timt on 

(Octoter 3, 1904, Mr. Andem produced a certificate of stock 

| which he clai mdd should be transferred to him, or was trans- 

@ | ferred to him, is that right? | 
A That is right. | 

Q. Do you kmwin whose nane that certificate was? | 

A That certificate was in the name of F. L. Holmquist. | 
Q Do you know whether there was a transfe r on the back of it 


| to any person? 


A No. 
| | 
BY THE COURT: 


. 


Q You do not know? ; py 


A No; I do not mow. I did not look at the certifimte. wr. 
| : ‘ 

| Helm looked at the wrtificate. 

| 

| 





BY THE DISTRICT ATTORNEY: 
CJ Q Is there anything in yor by-laws that provides how long 


stock aoal be held before the holder is entitled to vote on 
ate | 
A No; I do not think there +s | 
Q mm? 

A I do not know as tire is. 

| 
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Do you know whether there is anything in your by-laws with 
reference to how long ti stock books shall be closed before 


the election of directors? 


Yes. 


Will you just refer to that? 

(Reading) * article 9, section 4. -- The stock transfer 
‘books may be closed by order of the Board of Directors not 
exceeding twenty days immediately preceding my meeting of 

the stockholders, for the purpose of ascertaining the persons 
who are entitled to vote at sich meetings, and shal be so 
‘closed for tha ten days next preceding the annual election of 
\atectors, For the purpose of the ceria of dividends, they 
\may “be closed for such reasonable time as the board of dire 
lectors may appoint." 

Ibe you know wkther the books had been closed prior to the elec- 
tion in 1904? | 
They had. | 
Yor what length of time? | 
(Witness refers to book) 

‘Cannot yo say from your recoliction? 
Until 12 ofclock moon, on October 3rd. I 
‘For how many days? 
Four, I think , 20 days. 
Swenity: days? 
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Did you say that Mr. Andem claimed tmt the directors 


could be elected ty a per capitw vote, -~ tmt is, that 
each shareholder was entitled to one vote? 
That is what Mr. Andem said. 


Did he have a majority o the per cpita vote at that meeting 


He did not. 


Mr. McCoy, will you look at certifiate No. 67, and tell us 
whether yu can say whether or not tmt is the certificate 
that Mr. Andem presented at that meeting -- the meeting of 
October 3, 1904? 

That was tis meee 

That is the one? | 
Yes. | 


THE DISTRICT ATTORNEY: I would lile to have 


| 
that marked for identification. | 


THE COURT: It is already marked =--,cer= — 


tificate No. 67. | 
: | 


UR. LANE: I object to it as being immater=- 


ial. | 
THE DISTRET ATTORNEY: I think it is 

| 

material with regard to what the defeniant 


brought out of thiswitness. Do you want to 


cross exuine? i 
g | 
UR. LAYE: yo. 
| 
| 
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TH DISRICT ATTORNSY: I offer the certi-= 
fi cate in —"s 

UR. TAYE: Objected to upon the ground - 
that it is immterial. 
@ THE CORT: Tt is admitted. 

Coun s1 for the defendant prays an ex= 
ception to the ruling of the court, whichis 


allowed and the same is waled accordingl ye 


| Jud ge. 
Q or. McCoy, will ya tum toarticle 9, section 1 of th by- 
| laws , and please read it, will mann : 
A (Reading) "Article 9 =~ Transfer of stock -- Section le - 
| Transfers of shares shall be made only upon the books of the 
| company by the holders in persm or by power of attorney, 
duly executed by —— and filed with the secretary, and 
/upon the surrdnder of the original certificate of : | 
| such shares." 
IR. LANE: Do ym offer t hat? 
| THE DISTRICT ATTORNEY: I am going to 
offer in evidence all that has dedn 
read into the stihieadbe 
MR. LANE: I want to save my objection un= 
til that vn 
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THE COURY- Is there arything fut ir? 


UR. TANE: I object to the offer of 
these Spinnin 

THE couRT: There is no ofter se 
UR. LANE: 
Mr. McCoy, I want to ask you who John E. Helm is, do you know 
I certainly ies | 
What is his eatinwiad 
Tawyer? 
Where? 
Newark, N.J. 
Is he connected with ta National phonograph dieeig ante 
He does work for the yational Phonograph nen 
Counsel, is he not, or one of their counsel? 
In some Sia 


And he was in 1904? Was he not? 


I could not say about that. 
He was formerly canected with Judge Hayes, who was general 
counsel for te Edison interest a 
THE DISTRIC? ATTORNEY: Obj ected to; 
that is too wate. ; 
THE court: object ion axevalues. 
Coun s31 for the defendant prays an exceo= 
tion to the ruling of the court which is allowed 
and the same is sealed aeriataiione 
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Mr. Jonas Feist, do you mow who he #? 


I do. 


What is his business? 


Well, I do not know what Mr. Feists' business iwase 


Do you imow whether he is cmnected with the National 


Phonograph Company? 


No; not in any way whatever. 


Scott Tremain <-- do you know who he is? 


Yese 


mR. LANE: I withdraw that last question. 
THE court: ye has ansvered it se 
THE DI SIRICT ATTORIEY: I now offer in 
evidence all of ti extracts of tie minutes 
which the witness us read ami referred divs Ir 
camot give them in detail, but they are part of 
the record. I alm offer in evidence the 
impression made by the witness with the seal of 
the ne | 
mR. TANE: I object to the offer of these 
minutes on the ground that they areimmaterial 
and iedienanks 
THE court: The objection is evenrnivalls 
Counsel for ths defen dant prays an excep= 
tion to the ruling of the cart which is al= 


lowed and the same is sealed accord ingly. fae. 
aymond R. Wile 
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(fhe inaression of the seal offered in 
evidence by the government is mrked 


"Exhibit G-5, May 21, 1908. 0.S.") 


HERBERT W. KNIGHT sworn in behalf of the Goven= 


\ 


mente | 


4 


DIRECT EXAMINATION BY THE DI WRICT ATTORNEY: | 


Q 
A 


Mr. Knight where dojou live? 


Newark, N.J. 


Q What is your business? 


A 


I am now practicing law and shorthand both, wut for some 


(25 years I have been an official court stenographer in the 


4 
Q 


A 
Q 


A’ 


a 
A 
a 
4 
Q 
A 


; ; 
‘My recollection is that it was in November, 1906. 


courts of this state. 

Did you attend a hearing of a case in Maine in which Mr. 
Andem was a party to the sukt? 

I did. 


Do you remember when that was? . | 


Yes; and did you have anything to do with the taking of the 
testimony in that oneal 

I made a stenographic report of the entire proceedings. 

And did you transcribe it? 

I did. 

Have you that transcript here? 


I havee 
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(Indicating) Is this it? 
It is. 


What was the title of thet cause, Mr. Kni ht? | 


‘ | 
A 
@ 
A 


Suprem Judicial Court, State of Maine, County of Kennebece 
james Le Andem and Robert M. Smythe, Complainants, against 


| John E. Helm, et als., respondents. ! 





Can you tell now, on what dates tie testimony was taken? 
al It was taken on the 21st and 22nd days of November, 1906. 


Can yom tell whether or not Mr. Andem was sworn in that pro- 


cesding? 
& | He wase 
Q | Will you turn to page 125 -= 

UR. LANE: (Interrupting) Before you go 
ary further I want a chance to cross examine 
the etna 

THE DISTRI CE AnToRIEY: All right ‘ene 
CROSS EXAMINATION BY MR. LAYE: 
Q | You were not there as the official stenographer were you? 
A | I was note 
Q There was an offici aY stenographer tlere, wam,t there? 
A | There was. 
Q | And there was an official record made, was there not? 
A That I cannot say of my om a 
Q@ But there w as an official stenogravher tire takin: the tes= 

| imony was tizre not? | 

A That I have already answered and said yes. 
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St 
You were there taking the testimony for the iim Exgiwut Natior 
al Phonograth Co mpany and tie Edison interests were you not? 
I can't say that I was. | 
Who were you tlere for? 


I was employed by the New England Phonograph Com= | 


| Pany. | 


You arcs now practicing law are you not? 


I am. | 


Q And you are counsel for the yational Phonograph Company and 


Thomas A. Edison are you not? 
I can hardly say yes to that, but in order that I may not be 
misunderstood I desire to state my position if you will allow 
me to. 

MR. LANE: I desire you i | 
In August last I went into partnership with Mr. Heln, 
who has done business for the Edison intersts to some extent, 
end T ascisted Wim in his work.in that particulars | 
You appear as the solicitor of record, do younot? Ina 


mi t braght by Mr. Andem against Thomas A. EdisSan and otiems 


| within the last six months? | 


A 
Q 


| 


Yes, within the last six solittitie 

You name appears there as the solicitor for the defendants 
does it not? 

Yes. 


And ym ansvered for then? 
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A Yes. e 
! 


Q Were you sworn as the official stenographer in this pro=- 


cedure? 


A | was note | 
| 
FURTHER DIRECT EXAMINATION BY THE DISTRICT ATTORIEY: 
Q ‘Had you any connection with Thomas A. Edison or any of the 
| other parties tothis suit at the time you took the | 
- | evidence in 1906? 
To the best of my recollection, I had not. 
Now, will you turn to page 125, ns 


I have it. 


| You say that your stenographic notes were transcribed? 


Yes sir. , | 


And canyou state whether or not they were truly transcribed? 


They were truly transcribed to the best of my ability. 


eo rr 52 > © > © PY 


And did ym take ti stenographic notes personally or by 
proxy? | 
I took every bit of them personally. | 


A 

Q And did you or not hear Mr. Andem give his testimony? 
A I dia. | 
Q 


| Do you mow whether or not he was examined o n the subject 


of at 





seal to a 4211 of complaint in the United 
States Circuit Court for tk district of New Jersey? 


A He was. | 
| Raymond R. Wile 
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Q Hagve you a record there of what questions were asked 


jhim and what his answers were in respect of that matter? 
| : 
A TI have. | 


Q iF will ask you to read thea. 

| UR. LANE: I objeat:. 

® i TH COURT: Did ym truly tale dom 

the notes of tne questions and answers on that 
mbj itis 


WITNESS: Yes, to the best of my ability 


x aia. 
TE com: The objecton is overtaet. 
Mm. LANE: I pray an rn 
THE court: Ta ke your eentitee A | 
Let the exception be sealed and it is 


sealed accordingly. | 





| : Judges 

Q What are the questions and answers with respect to this sabjq~ 

@ eat _ ) 

| WITNESS: On what page? 

| THE DI STRI ct ATTORNEY: Page 125. 

4 On page 125 ur. Andem testifid as follows: "In May, 1905 =< 
THE couRt: (Int errupting) Obe inetd 

Do you need to cmsult tlese notes in order 


. 
to tell what the testimony was, or are you 
% Raymond R. Wile 
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If yo can do so, tell us from your recollection wha Mr. 





abhe to gte it frm memory? 


WITYESS: I cm give it fm seleabiia 
THE couRT: From the imression made on 
your mind at the time, or sibsequently refresh~ 
ed by your notes? 
WIEN ESS: That is hard for me to determine, 
your Honor. | 
THE court: He may use thos notes, asa 
Memorandum made at the tines It does not naivtas | 
whetner they were made by the official stenog- 
rapher or not; if he was there and heard the 
test mony he can tell what the testimony was 
from recoliction, if he recalls it, and if he 
does not recollect perfectly wht took place and 
i} 


can testify more accurately by refresh- 


ing his recollection ty the us of the memorandum 
: | 


made at the time, he can do that. 


Andem testified to wi'th reference to this seals | 


| 
He testified that he attached a blank wafer seal to a bill of 


| complaint filed in the United States Circuit Court for the 


District of New Jersey in the name of the New England Phono= | 


| 
caused that bill to be filed. 


| 
| 
\ 
| 
} 


graph Company on May 19, 1905. He also testified that he 
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Q 
A 
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Were you present at the meeting of the board of directors 
| 


|/of the Mew Ingland Phonograph Company in 1907, or the met= 


ing of tne stockholders. | 
I was present at the stockholders meeting in 1907, at Gardiner 
| Maine. 

| Was Mr. Andem tirre? 

Yes sir. 

Do you know whether he voted? 

Yes sir. 

‘Do you know how he voted? 

UR. TAME: I object to that. 1907, what 


| 


| relevancy has it tothis case? 


| THE COURT: I do not sees The objection 
| 
| 


is mstained. 
| 
| Can you tell whether or not Mr. Andem produced a copy of the 


| pila of complaint which was filed in New Jersey, at the hearig 


| in yovembey 1906, when he gave his testimony? 

I have no recllection of Mr. Andem wrsonally producing it; 
‘he was represented by counsel. , 
| Was Mr. Andem there? 

| He el 
Do you know whether or not he identified the copy of the bil)? 
| I camnot say from recollection. j 


Well, look at your notes, if they will refresh your recollec= 


| tion. Raymond R. Wile 
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WITNESS: Can you refer me to the pagee 
THE COURT: Can you refer him to the 


page? 
THE DI MRT ATTORNEY: No, I ssa 
THE court: Well, Judge, he cannot go all 
through that. 
THE DISTR T ATTORNEY: I thought he had 
it marked. | 
WITN ESS: I find thi s: "In May, 1905 
I caused a bill of complaint to be filed in 
the Circuit Court ¢ the United States, for the 
District of New Jersey on behalf of the New 
England Phonograph Company against the Nat ion= 
al Phonograph Company, Thomas A. Edison, the 
Edison Phonogram Works and the Edison Phono- 
graph Company. 

"MR. MURRAY: I offer in evidence a 
certified copy of the bill of complaint: in 
the suit which the witness has just referred 
to." | 

And further dowmm I find in my record , a 
complainant's exhibit yo. 9, a copy of a pill 


in equity 


filal in the United S tates Circuit 


Court for the district of New Jersey. | 
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Q Is that a copy of the cory which yr. Murray introduced im 
evide nos? 

A It is. 

compared 

Q Have you titmt that with the bill filed in the New Jersey 

Court? 
‘A Not word for words I have looked over part of the verifi- 

cation by Frederick L. Holmquist. 
Well? 


A And find it tobe the same. 


CROSS EXAMIN ATION BY UR. TAME: 
Q@ I ask you, Mr. Knight, in what part of the transcript of the 
| testimony you find the use of the word "Seal". I want you 
to refer to your testimony and find it if ya — 
THE COURT: How many pages does the 
testimony cover? 
witwEss: About 60. I can find it 
vey readily ‘ Here it dine 
*Q. In the bill of complaint, plaintiff! “i 
| exhibit No. 9, in thevwrification of the bill, 
| there purports to be the seal of the eounene 
That refers to the bill of complaint to which 
it is alleged the forged seal is at adhais 
IT quote = 


"Will you state what sort of a seal was at- 
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| tached to the bill? A. A red seal, mExXExK_< 


| Q.Merely a red wafer? AeA red wafer." 
Further on: 


"Q.In this complainant's exhibit No. 9 


and which you testified in relation to, the 


seal not the original, t whom was that seal 
| 
affixed? A.By myself." 
| 
Q| Where is that? 


A That is just prior to the reswaptiom of the direct ‘exemina= 
_tion by Mr. Murray, which is very near the end of ur. Anden's 
| testimony. 

z OHN E. HELM sworn in behalf of the Government. 

DIRECT EXAMINATION BY THE DISTRICT ATTORNEY: 


Q Mr. Helm, where do you live? 


A Newak, New Jersey. 
Q) Have ym a ny connect ion with the New England Phonograph 
Comp ny? 


I have, es a director od president. 


And how long have you heen a director and presidente 

I believe I was ekcted a drector in 1900. 

@, 1900? 

A Either *99 or 1900. 

Q How mich of the time since then have ya been a director? 
1 : 


Ever since. 
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And when were ya first elected president? 





I believe at a special meeting of the stockholders in 1904. 


Do you remember the date of it? 


‘Sometime in March, 1904. 


Do you remember the date of the mnual meeting in 1904? 


The first Monday in pctober. 


‘M@he first Monday? 


Yess 


Either the 3rd or 4th. 


| Who did you sicceed? 


,I succeeded Lemel E. Bvanse 


_Was he living or dead at that time? 


He didd either in January or February, 1904. 


‘Where was the annual meeting of the stockniders held in 1904? 


“at Gardiner, Maine. 


Q 

A 

a 

A 

Q 

A 

Q 

A 

Q@ Do you remember what date of tk month that was? 
js : 
Q 

A 

Q 

A 

Q 

A 

g 


| And do you know the lars of what state this compamy vas 


rganized under? 


A Under the laws of the State of Maine. 


Q Do you remember whether Mr. Andem was present on that third 


| day of october? 


cermers rr 


WITESSS: 1904? 


THE DIGPRICT ATTORNEY: 1904. 
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A ye Wase 


Q Do you xewemkerknow how long he was present et Gardiner, 
| 


where the meeting was held? 
A) Well, I believe I met Mr. Andem in a restaurant there about 


half past twelve, end we assembled to cal the mecting of 


stockholders at one o'clock. The meeting, hovever, was not 


called to order until a half or three quarters of an houre 


After one? 


Yes; about quarter to two. 


Was Mr. Andem there when the meeting organized? 


Yese 


Who was elected chairman of the meeting? | 


I wase 


Who was elected secretary? ! 


They had no secretary; they elected a clerke 


They elected a clerk? 
Yese 


Who was elected clerk? 


Mr. McCoy. 


The pevious witness? 


Yes. 
. 


How were the president and clek eledted? 
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Thue was & motion naie to elect a chairman and a clisrk 
end after a ballot being cast there seemed to be no opposi= 


toh to the chairman. | 
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Q There was opposition? 
A No, there wasnome. And there were two tickets in the field 
for clerk ad Mr. McCoy was ented. 
Q Did Mr. Andm vote at the elect ion for chairman and clerk? 
A F believe k did. I do not know whether he voted for the 
| chidrmen; I know he voted for the Suk 
Q | wow long did the meeting continue? 
A If my recoliction serves me aright, until fiv e or six o'c= 
| lock. 
Q | Was ther e an election of directors at that time? 
AU There wase 
Q And who were elected directora? 
Al Ur. a= 
THE COURT: (Interrupting) Well, havent 
| you hai tat. 
TEE DISTRICT ATTORNEY: Yes sir. 
| TEE COURT: You have it by the minutes. 
YR. LANE: I do not think there is any 


digoute as to what actually took place at 


that meeting; I think there is a dispute as to 





| the le gal significance of what took place 


at the meting. 





TES COURT: That 





% I under: 
' I do not understand that it is disputed that 


there was an annual meeting of tke stock- 
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g “ir. Helm, were ary proceedin g ever taken or instituted im 






holders on october 3, 1904; that there 


nominated 
were two sets of men mmoe@ for directorship 


membiruted thet the so-called Helm board 


Was declared to be ekoted, and that the chairmen 


of the stockholders meeting declared that the 


’ Helm board hal received something over ten 


thousand votes, is that right? 
THE DISTRICT ATIORVEY: yes sir. 

A majority of over six thousand. 
THE COURT: Yes; end that the othe 

board received something over four thousand 


votes? 


THE DI StRI Ct ATTORUEY: Yes Pe | 
THE COURT: The sigqute is which of these 
two bodies of men were, in reality, that 
board, or, rather, the position of the djefense 
is thet, whether the Holmquist board was a 
legally mstituted board or not, it assumed at 


eny rate to act as a board, end Mr. Andem assum 


‘ed to act as the secretary of that board; end 


that therefore it will be argued that there was 


mo intent whatever to do any injury to the com 





| the Maine courte or ekewhere to. set aside the etction of what 
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6% 
las called your board of directors, in october, 1904? 
A No. y | 
Q "How was it that your board consisted of five, or was to con= 

| sist of five members, end the Andem board was to consist of 

| thirteen? | 
A The limit of the by-laws before the election reducing the 

| ee | 
Q | The by-law were amended on that a 
A | Yes sir. 


Q adAnd what did they originally read? 
| 


A They originally, I believe, read xtkiner seven, ani then they 
| were increased to thirteen and then reduced to nine, and at 
| this particular meeting we reducedit to tives 

Q Was Mr. Andem present at the time the resolution was under 
| consideration by the board of directors? 

A He ‘tin 

@ Do you know whether or ee he voted on that? 

al = he voted against it. 

@ THE COURT: When Was: that? | 
THE DI @RIT ATTORNEY: That was at the same 





| meeting, Octoter 3rd, 19042 | 
| WITNESS: ‘Yeas 


THE CURT: Then ur. Andem was permitted 





| to vote, end his vote was received, notwithstand- 


| ‘ing the fact that he was not a stockholder of the 
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| company, is that true? | 
A | That is true he wavs voted as — | 
Q | vas hisvoted received in my othe capacity than that of 

| proxy for somebody else? i 
| THE DISTRICT ATTORNEY: In other words, | 

| did he have any sock which he claimed to own 
end was that the vote which he Senenvess 
A | He did not claim to own any Hides | 
Q@ | He, had a certificate there? | 
| 


ATED. | 








Before the meeting was called to order he presented 4 cer= 
tificate for 100 shavesin the name, I believe, of F.L.Eolm 
Quist, and he stated tome that he had beem looking for the 
clerk to have the certifi cate transcqnbbed, and asked me to 
transgeibe it that time. I told him that the bylaws of 
the company and the rules heretofore adopted hai always re=- 
quired the closing of the books twenty days preceding the 
date of the anual meeting and until the meeting enone 
THE COURT: That is what you said at the 
time? 
owns: yes 
THE COURT: The bylaw does not bear 
out that statement, the by-law is that the boarc 
of directors may require the books to be clos- 


ed not more than twenty days before the election 
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by passing a — 
THE DIS BRICT ATTORNEY : I do not under= 
stand it tht —* 
TEE COURT: And that tly met be closed 
in ten irae That is the by-law es ready 
| and there is nothing here at all th tke bo ard 
| passed 
| of diectors ever cage | a resolutiom re- 
quiring tle books to be closed twenty days 
befo ~ 
I will as you whether therevas a resclution pian 
A ‘Yes sir, I am pretty nen on 
| MR. LANE: The best proof of that is the 
| sivsiven, 


THE COURT: That is right. | 


At this point the court took a recess of 





one hour 
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| APTER‘RECESS. 


| JOHN E. HELM, resumes the stands H 
| | 
DIRECT EXAMINATION by Mr. Vreeland. 
Q@ I did not get fixed in my mind the testimony that you 
| gave with referer o to the closing of the book prior to the 


stockholdars mesting of October 3rd, 1904. Will you 


| kindly explain how the books wers closed, and by whom? 
MR. LANE. I objact , 1f your Honor please, un- 
lIsss if is shown that the books were closed 


by the direction of the Board of Diractorse 
| 


| THE DISTRICT ATTOR'EY, Well, they were, and 
I will show him the minutes. 


A They were closed by order of the Board of Directors at a 


| 7 
| special meetingc alle d for that purpose. 


Q Can you refer to the minutes of that meeting? 
A Yes. 


q Do you find in the minutes of the mesting of the Board of 


| Directors any refersre to the matter of closing the books 


5 


at that time? 


A At the mesting called on September 8, beim a special 

meeting of the stockholder, at whichwere present six 

| Directors and the counsel of the company, the Board passed 
a resolut lon: 


| "Resolved, that in accordance with the report 
of the president as to the anmial meeting of the 
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| stockholders, the stock and transfer books of the 

company be closed on Monday, September 12, noon, 

and remain closed until October 3rd, at twelve 

| o'clock moon; and that no stocks be registered or 
transfered during that time, and that thesecretary 

| be instructed t6 notify the stockholders of the 

\ annyal masting to be held as above stated, and 

| alo of the resolution closing the transfer bookse" 

“Wald you kindlylook in the same minutes and see if there 

| is any reference to section 1 of Article 11 of the by- 

| laws? 

‘There is a resolution towards the end of the minutes. 

"Resolved, that ‘Section 1 of Article 11 of the 

by-laws be amended by adding at the end thereof 

ths following-~~ 

THE COURT. That has been read. 

DISTRICT ATTORNEY. I don't think that that part- 

icular anendment was reade 


THE COURT. Go one 


Continue. 

[Reading] “Resolved tla t Section 1 of Article 11 of the 

‘by-laws be amended by adding thereof the followirg: | 

| "At the annual meeting of thastockholders one 
third of the total numbar of shares of the capital 

i stock issusd whall be nnaeessary to constitute a 


quorum. 


‘at the stockholders mestirg eachs tockhol dérmndk. Wile 
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shall have one‘vote for each sare of stock 





registared in his name on the books of the corpor- 
| ation. Stockhol’ders may be represented by 
| proxy granted not mae thn thirty days before the 
meeting, which shall be mentiomd whersin.e " 
Q Prior to thea time that the meeting was called to order 
| on the 3rd day of October, 1904, did you see Mr. Andem? 


A I saw him in the restaurant in the city of Gardinere 
Q Did you have any com ersation with him at that time? i 
A TI did not. 
Q Did you have any conversation with him before you called 

| the mesting to order? * 
A I did note > 


Did you have a comersation at anytime that day with Mr. 

Andem with refsrance to a suit started in New Jersey? 

ATI beliave at the time the order of business pertaining 
‘tothe offers of report, Mr. Andem asked ms whether I had 
la report to make as president of the companys I informed 
| him that I had one prepared, but in the rush of getting 

out of Portland, Maine into Gardiner I left it in my papers 
at Portia. 
BY THE COURT. ‘ 

Q I did not st the dates! | 

A This was October 3rd, 1904. 

ByyTstarer ATTORUSY. 


Q Go one 
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A I told him verbally wmt the report contained. 
: ; 

A 
Q 
A 
@ 


A I ses by the minutes here that I stated that I had prepared 


What did you tell him? ‘ | 
_I think it 1s in the minutese I can't remember offhani, 

Will the minutes refresh your recoll seems | 
They will. d , 


Then use them 5 


la report ad that it wa’ filed with the clerk of the com 
| rensmbar . 
poratione I cannot athe jist of the report now, and 
“it does not state what it was. , 
Q “Do you know whether Mr. ‘Andemwas present at that tine ? 
A He wase J en 
Q Do you know wheter mythirg wassaid about the first suit? 
A That is,the first New Jersey guit? ; | 
Q The first New Jersey suite : | 
A | He asked m what had become of the Jersey suit, whether 
(they were prosecut Ing it, and I informed him that the suit 
|had been dismissed and proceedings discontinued, and a 
release given to the defendants in the suite ; 
Q Did yu know dout that wit--that so-called firt suit? 
Yes; I kewof ite ‘ : | 


Q Did you know wheres that ‘suit was commenced? 


| THE COURT. Thid ssems to be a suit previous 
| to the bill that was riled in 1905? 
DISTRICT ATTORVEY Yese 
| THE COURT. That materiality hs tte 
DISTRICT ATTORTEY. Under the indictmertt it is 
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necessary for the Government to prove, to some 





extent at least; that the deféndmt intenied to 
injure tt New England Phonograph Companye 

THE COURT. How? 

DISTRICT ATTORNEY. It does not say how. I 
suppose any sort of injury 

THE COURT. The indictmext does say howe Rhe 
indictm:t says’that he fixed this sed with intent 
to injure tm companye What has that to do with 
the previous suit? 

DISTRICT ATTORNEY. In order to stow the irt ent 

in tha man's mind, we must recognize the fact 

that we cannot do it except by his decaration , 
by his knowledge of the circumstames, and by 

his actse 

THE COURT. What light will that throw upon the 
intent with which this sealwas affixed to this 
bill? 

DISTRICH ATTORNEY. It will throw this light; 
There was a first suit commenced in thenane 

of this same conpany, complainmt, against the 
sane defaidants. Itwas afterwards discontim ed, 
and a release was given, aul then the facts were 
brought to the attention of Mr. Andemat this 
meetige Now, tha, not withstanding the fact 
that the first suit had wen discontinwd and a re- 
loase id ten executed, wefiml Mr. Anden subseq ently 
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Tiling a bill just exactly like the first om, 
in the name oe the same @mplainant and against 
the sams defendéntt. 
THE COURT. But‘the charge is not that the defendant 
in this case comme w ad a suit without aunoraee 
DISTRICT ATTORWEY. Certainly note 
HE OUT It is that he affixed a seal without 
authoritye , 

not 
DISTRICT ATTORNEY. Does that show the int ent 
thatwas in the man's mind at the time he filed 
this secom bill? 
THE CORT. I tom't think it doese I don't 
think it throws ‘any light upon the question 
or intent in commencing the suite Your indictment 
ia limited to this, that the defendmt affixed 
this allegd forged seals to a bill of complaint, 
thereby intending to injure the complaint in tmt 
amite It is not that the bill of complaint was 
forgede It is not that the bill of compYaint was 
not authorized.” It is not that he commered a suit 
thatwas not aithorizede It is simply that he 
affixed a seal to the bill of complaint, which was 
not authorized, and which was a forgerye 
DISTRICT ATTORVEY. Yes; and with irtent tn injure 


and damage thedefendant companye 
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DISTRICT ATTORNEY. With intert- to injure and 
damage the complainanute 

THE COURT. Now} how can the fact that another 

suit was brought by the New England Phonograph 
Company against the sane defendants and subsequently 


dismissed and a release given to these defendantyx, 


have any possibla relation to the intent of Andem 
in affixing a séal to a bill of complaint sub- 
sequently filed, when that seal was not required 
by law, and could have no possible relation 

to the validity or authenticity of the bill of 
complaint or the suit. | 
DISTRICT ATTORNEY. I think it has everything 

to do with it, if your honoe please; he had 
commenced a previous suite He knew it was dis- 
continued; he knew a release was givey, and yet, 
in the face of these facts he commenced a like 
suit againe What could have bem in his mind; 
not that a complainant had a magakarg meritorious 
action, because the action had teen settled. 

THE COURT. Sypppose that is 2; youare speaking 
now to the character of the bill, the character 
of the suit, that is not in contest here. 
DISTRICT ATTORNEY. But we have to take all those 
things into consideration in order to find out 


what the irt ent in theman's mind waseat the time 
he affixed the seal. He imew all these facts, 
Raymond R, Wile 
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| and thay had growr. up to the tim when the seal 





| was affixed. They are really a part of the train’ 
| of thought in his mind which we are entitled to 
| reveal here, so’as to show that at the time the seal 
(i) | was affixed there was in his mind an intent to 
| injure this company. The statute of New Jersey 
| under which this indictment was found provides that 
| if anyons shall ‘torge or counterfeit a character, 
withintent to injure , damage, and there is another 
word which I forget, somes other person, he shall 
be guilty of a high misdemeanors 
So, the ji& of the action is the forging 


of a character; “it does not make any difference 


whether that character was=~ 

| THE COURT. [Interrupting] Not merely forge the 

| character, that'is not the jist of the action 

| alow 

| DISTRICT ATTORTEY, That is the intent; it makes 
no differsnce whether the seal attached to that 

| bill added validity and life to it or not; if he 
attached that sdéal » a forgery, forganga character, 
under tha act of New Jersey, with an intent to 


injure or damagé the New England Phonograph 





| Company, the el4ants of a crime ars present, & 
(EXSEX HPO THE COURT. That is true, 


ATTOR TRY. 
DISTRICT ALPHSENSHO, «and it makes no differam e whether the 


| bill was made xtuxmzparxarmak any better or any 
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worse by affiing this character. 

THE COURT. And that, in my judgment, is not true. 
The situation is this: The bill of complaint is 
filed in the Gircuit Court of the United States 

for ths District of New Jersge It does not re- 
quire any seal to be annexed to it. An answer to a 
pill does; the corporation must answer under its 
seal; it doses not file a bill under its seal; 

the seal is, so far as the force and authenticity 
and validity of the bill is concerned, an immaterial 
thing. Itatis no authenticity or force or validity 
to the bille Now, you are not charging, as 

I said a moment ago, that the defendant in this 
case has forged'a bill. of complaint. 

DISTRICT ATTORNEY, We could not do thate 

THE COURT. You have not charged that he has filed 
a@ bill of complaint without authotity, or that he 
has commer ed a suit without authority, but simply 
that he has affixed to a bill of complaint a forged 
seal, withintent to injura the complainant; that 

is the charge, and that is all. 

DISTRICT ATTORNEY. Yes, sire 

THE COURT. Now, it is a well settled principle 

of law that paper that on its face shows that 


it emmnot possibly injure anyone, is not ths subject 


matter of forgery under the criminal actse So 
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that, if I make a paper, sign a paper, and give 

it to you, which may have some relation to Mr. 

Lam» for example, if that paper cannot, if genuine, 

by any possibility, injure Mr. Law, it is not 
thesubject matter or forgery; that is to say, it 


| is not a crimes I forge the paper in a sense; 


I have attempted to deceive somebody, but it is 
not forgery, because forgery applies only to those 
papers, when we are speaking of papers, xkick, 
XXxgennineyrcmxBainniwiRry which, if not genuine, 
are calculated to injure somebody , but if the 
paper, which isnot genvine, could not, if genuine, 


injure anyone, it cannot be forged within the sense 


! of the criminal ‘law. Now, you have heme got a bill 
of complaint filed. The seal has no relation 
| to that bill of complaint one wey or the othore 
| It does not make it valid or invalid. It is 
stud on toa wi of complaint and amounts to 
nothings--Bo far as the bill of complaint or the 
@ | suit is comemeéde Now, you are limited to prove 


was 
that by affixing that seal, xhat it qx done with 


intent to damage the complainant, end you cannot 


go into the character of the bill or anything 
of that sorte 
DISTRICT ATTORNEY. I did not think that was the 


true situation; the rules of practice requi:e 
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that bills of complaint shall be signed by counsel; 
this bill of complaint was not signed by couns el; 
it was signed by a solicitor, and no where on the 
bill of complaint or its endorserent or in it 

doses it appear that the counsel signed that bill 

or attempted to'’sign ite Now, then, a man can come 
into court and he cm sign a bill 6f complaint 

pro 6@; he can represent himself, but he has got to 
sign his name to the bille 

THE COURT. But ‘a corporation camot do that. 
DISTRICT ATTORNEY. A corporation may not be 

able to come in‘and sign its namée | 
THE COURT. It comes in by an attorney, and always 
by an attorney, and only by an attorney. 

DISTRICT ATTORNEY. I misunderstood the law, if 
your Honor please, because I thought a corporation 
could appear by “a bill of complairt * as well as 
an individual, and if a corporation appears in 
Person, so to speak, if it is competent to speak 
so, it must attach its avthent“fitgtion in proper 
fome 4nd what vould thet be? The signature 

of the president, the signature of thes ecretary, 
and that mark which designates the authenticity, 
its seals It is a part of the execution of the 
Peper; & paper of this character, end a sex], it 
seers to me, of a corporation, must mean some thing; 
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it carmot be said that simply a corporation attaching 
its seal does not mean anything by attaching its 
seal; it was a part of the signature of ikz this 
corporation, and being a partrof the signature 

of the corporation, so to speak, it was really 

a necessity that a seal should be attached in the 
absence of the signature of counsel, as required 

ty the fales.e The statute, as I remarked before, 
says that the forgimg ef a character, with int ent 
to injure, deceive or damage, constitutes a crime. 
Now, then, a seal is attached, which is not the 

seal of the corporation; it must be forgery, be- 
cause that paper represents that that seal is the 
seal of the corporation. Now, if that elerent is 
Present in this-case, as it is, the forging of the 
seal, then the dnly question 1s, whatwas the intent 
of the man at ths tine he attached that geal ° 

THE COURT. Now, how could the complains be injured 
or damaged? ; 

DISTRICT ATTORNEY. Here is a bill of complaint 
received by the clerk, filed in the ordinary course 
of business; made a part of the record of the 
court, proclaiming to the world thet the New Fngland 
Phonograph Company began 4 suit against thé-parties 
charting them with misconduct, and further *han 
that -- 

THE COIRT. Chargig whom with wisoadtticns 
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| DISTRICT ATTORNEY: The defendante 
THE COURT. 


But. how could the complai nant be damaged--that is the 


Pa 


\ charge in the indictmat , not the defendant. 

| DISTRICT ATTORNEY. Very rturally the complainant, 
which is the New Engiand Phonogréph Company, could 

x \ be injured because a suithad been brovgit once 

| before by a separate complainant againt the sare 
defendant end dismissed, and a release given, 

and the matter settled; snd then here coms another 
bill. How does this complainant stand with reference 


to this defendant with whom, as has appeared in 


evidence, it was transacting business; the natural, 


necessary consequer 6 was that that co mplainmt 





must be damaged, must be injured, by the mere fact 
of the act of this defendant in this case. It 

| does seem to me, if your Fonor please, although 

I may not be making myself clear, that the evidence 
is competent to show that the man at the time he 
affixed the #al intended to injure this complainant, 


in view of the previous history of the litigat ton, 
e@ | and his act, and what was said in the defendant 's 


presence, end whatvas said and dow by him, that 


this jury has a ‘right to infer that he hai in 
his mim an ixt sntion at that time of injuring 
the corrlairart. 

THE COURT, Now, thedefendant is a corporation; 


it could not be injwed, except in its busim ss 
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reputation, could he? : 
DISTRICT ATTORNEY. It might be injured financiallye 
THE COURT. I mem in its busiress, or its busiress 
reputatione 

DISTRICT ATTORNEY. I think the statute relates 

to an injury of thathind and a darage of that 
character; I don't think the words of the statute 
are restricted so that we could not @ply a 
to a case of firancial injury and dame. gos, OF 
course, if thecomplainant were an individual, 

and the seal had tes forged, the injury dore to the 
complainant might relate to his reputation for 
honesty orintegrity, and relate to matters that 
camot possibly be the case where the complainat 

is a corporation. That is what I had in mind a 
moment agoe : 

DISTRICT ATTORNEY. Suppose the plaintiff hed 

dealings with one of thedefsendants by which the 
complainant would naturally make a profit, finanically, 
and the result of the filirg of this bill was that 
those transaction were broken off, and the com- 
Pleinant cenied the right*and the priviles of 
carrying ovt negotictions that would have terminated 
in its financial success. 

THE COURT. Do you expect to put in evidencs facts 


to prove that supposition? 
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DISTRICT ATTORNEY. Yose 


THE COURT. What was the mmebhont | 
I was asking whether there was any evnversation or whether 
| anything was said in Mr. Andem's presence on the third 
of October, 1904 as to theprior suit, the discontir vance 
and the release. 
THE COURT. Is there any objection to this question, 
I have not heard anye | 
MR. LFAN. @f your Honor please, I will object 
upon the ground that the evidence is immaterial , 
incompetent and irrele vant, because there is 
nottiimg won which this indictment can be supported, 
becauseof the fact that the seal could nd add 
any authenticity to this bill. | 
THE COURT. Counsel on both sides know that the use 
of the word character iM the New JerseyStatute 
seems to be out of harmony with the use of the 
other words in the same sections It is known 
that for almost’a century the word was charter 
and not character, and soma years ago, the word 
character was substituted for the word chartere 
To be sure we must assume that the word character 
is the correct word, ani we cannot narrow its 
meaning beyond tat is required by the languge 
of the statute, but I cannot see how any coner- 


sation had between the defenimt and this witness 
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Q 
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on October 3rd, 1904, seven months before the 

bill of complaint copied in the indictment was 

filed, and seven months before the seal, the 

alleged forged seal was anrexed to that bill, 

can throw any light upon the question of the intent 

existing in May; 1905 when the bill was filed. 

I will support the objections , | 

DISTRICT ATTORYEY. May I say just one word: 

I assume that it is not a question of time -- 

in the formation of the intent--it is the question 

of whether the irt ent existed in the mind of the 

defendant at the time that the forgery, if a Kokgatel 

was done,was committede Therefore, it is im- 

material whether it was six months, three months 

or a day before the affixing of that seal to the 

bill of complairnte-if the intent existed at the 

time--that is, October 3rd, 1904, it might have 

continued w tp’ thetime of the filingof the bill. 
Was there any cow ersation at that time, on October 1 
3rd, 1904, with reference to a notice given to Mr. Andes 
I could not say whether thre was or note |- 


You could not tell about that? 


No, sire 
I will ask you this Tas there anythig said or done at 


that time while Mr. Andem was present? 5 | 
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I mean on O etober 3rd, ‘1904, with reference to any action 


of the Board of Directors regarding a notice to Mre An-= 

| Gem; Was there anything said in Mre Andem's preseme with 
(>) refermcs to any action’that had beent eken by the Board 
of Directors reg rding a notice given to Mre Andere 

A| I believe Is aid to Mre Andem-- 


ME CORT. [Interrupting] Yes or noe 


A/| I don't know. . 
DISTRICT ATTORNEY. Perheps the question camot 
be answered that way, sir. 


THE COIRT. He says he does not know. 


Q \Yas there anything said by you, and, if so, whatwas it? 
THE COURT. He tas already said he does not knowe 
DISRRICT ATTORNEY. I think perhaps the question 
could not have teen answeredin any other way; 
I think the witness has a right to answer the question 
in his own lmguagee | 
TE COURT. If he does notknow whatwas said he can- 
| not give any otler answere 

Q)\I ask you whettwr anything was said by you in the presence 
of Mr. Andem with referer e to the action of the Birectors? 


or comerning a notice to Mre 4ndem, or concerning the a 





| notice? 
MR. LANE. Objected to because it is entirely 


too gers ral; I camot tell whether the testimony 
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is going to be relevant or note 

THE COURT. The ‘objection is sustained, 

Q | Did you or myone else say in Mr. Andem's presere | 

re that meeting on October 3rd, 1904 anything to the 

8 effect that a notice md been given to Mre Andem not 

to bring any suit in the name of the New England Phongraph 

Con aig’? ® | 
DISTRIOKXATRERKEWXX MR. LANE. Objected to as 
immaterial, irrelevant and incompetent. 
THE COURT. That bears upon the question of the 
intent that he had, that thedefendant might have 
had in commencing the suite It does not t& & 
upon the question of the intent in affixing a 
seal that did not require to be affixed. | 
DISTRICT ATTORNEY. I do not see hovwecan separate 
ite It is practicallyimpossible to prove a man's 
intent with refermce to one part of a transaction. 
THE CORT. That is just the position the Govern- 
ment is ine z ; | 
DISTRICT ATTORNEY. Then if the evidere relates 

to the whdle transacfon, it relates to the part; 

the whole always takes in the lesser; it seems 

to me that in that view it is competent. We | 

charge that when he affixed this seal he it ended 

to prejudice, injure and damag the yew England 

Phonograph Company; hoy howcan we prove a pat 


Raymond R. Wile 
Research Library 








of his intent; we have got to have the whole of 


ite : 

THE COURT. Wht ‘you want to do is this, you want 

to show that he’filed a bill, that he md no right 
t file, that he affk commer ed a suit that he had 
no right to commence; snd in order to prove that 
you want to show that he affixed a forged seal, 

and yous caserests on that, that he affixed 

a forged seal, with intent to injure. 

DISTRICT ATTORNEY. We carmot prove the part un- 
less We prove the whole transactione 

THE CORT, You‘went to prove the whole tvansaetion 
for the purpose ‘of showirg that the sealwas affixed 
without authority, and then, becaise the suit was 
commexed without authority you want to say the 

seal was affixed with intent to defraud. 

DISTRICT ATTORNEY. Because the seal is a part 

of the suit and’cannot be eliminated. 

THE COURT. I do not think it is any material 

part of the suite 

DISTRICT ATTORNEY, He assured the responsibility 
of it; if he forged that seal with int@mt to injure 
the New England Phonograph Company, as a part of 
his schem , the whole echeme, it seems to me, woulé 
be competent to prove, in order to g@t at his it ent 
at the time the forgery was committed. 
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THE COURT, That is not the chargée | 


DISTRICT ATTORNEY. But it is a matter of evi- 

dex 6 now to bring up the evidence to this point 

and let the jury say whether the intent has shown 

by the facts and circumstances, was present, at 

tht tim. : | 
Now, then, if the affixing of the seal and | 

the filing of the bill were contemporaneous 

acts,and the intent of the defendant related to the 

whole matter, there is no way of dividing it so 

as to show that he intended particularly by the 

affixing of the seal only to prejudice, damage 

and injure uz, 

THE COURT. What you want to prove in part is 

that he forgd that bill, isn't it? 

DISTRICT ATTORNEY. He did not forge the bill 

because he put his own name there; he did not 

write anybody else's name; he did not forge the 

bill. He wrote his own name there; it may be 

a false bill’ if may have been without authority 

put it was not a forged bill. ; 

THE CORT AT ANY R ATE? YOU WANT TO PROVE. THAT 

the bill was itself unatbhor ized. ” | 

DISTRICT ATTORNEY. Yes. | 

THE COUT. Aud com equertly that the suit vas 

unauthorized? v= | 

| 
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DISTRICT ATTORY EY. Yese 


TE COURT. Then you want the jury to infer trom 
that fact--at least you want that as evider e in 
the case from which the jury might infer that 

8 the seal was affixed with im ent b injure. 

DISTRICT ATTOBVEY. Yese 

THE COURT. Now’the fact is, as I have already 
said, that the seal is no part of the bill. 

DISTRICT ATTORNEY. Supposing it is a forgery, 
whether it is a part of the bill or note ; 

THE COURT. let ‘me ask you anothsr question: 

Where is there mythingin this indictment that shows 
that thatseal affixed did purport to be the seal 

of the corporation? 
DISTRICT ATTORNEY. I alleged it in each count. 
THE CORT, My point is where is the proof? 
DISIRICT ATTORNEY. And it purportedto be the seale 
HE corRT. Yes? 


F DISTRICT ATTORNEY. Because the bill was signed 
Febe | 
New England Phonograph Company, Hokquist , presi- 
@ cent ; attest Jans Le Andem, secretary. 
What E 


THE oma Mie ‘he attest ?khaxaeat 
DISTRICT ATTORNEY. The seale 
THE COURT. Not at alle 


DISTRICT ATTONI EY. He attested the nare of F Le 
authenticated 
Hokmquist and pomsnccadc is at a station by adding 
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this seal. ? 


THE COURT. Not ‘aS alle Where is anything to 
show it was the*seal of the corporation? 
DISTRICT ATTORNEY. The evidencs shows it is 
not the seal of the corporatione | 
THE COURT. Precisely; it does notpurport to be | 
the seal of anythig; it is a blank wafer with no 
impression on it, where is anything in the evidence 
to show it purported to be the seal of the cor- 
porfatione Here is a bill of complaint signed 

New England Phonograph Company, per so and 80, ° 
president; attest Jams Le Andem, secretary; now, 

you find besides that under the tLll of complaint 

a red wafer anmxed to it with no impression on it; 
that is all the? evidencs thus far; and the indict- 
ment shows the same thing; the original bill pro- 
duced here in court has just that blank wafer 


annexed to it without ay impression on it at alle 









THE COUR !: He says it was sttached | 
by authority of the Board of di = The 
evidence shows it _— : 
THE court: It seems tome that he 
purposely avoided the declaration that it 
Was a corporate idiachs The usual form of 
affidevit is that "I know the seal of the said 
corporation; that the seal affixed to said 
paper is the seal of said corporation and that 
it was affixed by authority of said corpora= 
tone" Now, he has left out tle allega=- 
tion that he knows tile seal of the corporation; 
he has left cut the allegation that the seal 
effixed to the bill of camplaint is the seal 
of the said morn corporation, and he seys simply 
that the seal affixed to said bill was affixed by 
authority of said on oe 
THE DISTRICT ATTORN HY: I think the juxy 
have a right to infer from that paper that it 
was intended to reprsesent the seal of the cor= __ 
vaveeiens ts not that a question of tact? Was 
this intended to represent the seal of the cor= 
poration? If that inference can be dram, tne 
jury have a right to draw ite Why it was 
put there I do not know unless to represent the 
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BY THE DI GRIT ATTORNEY: 


sea of the corporation. 


THE COURT; I think the objection is ~ 


aghod objection. | 


Q Do you know whether or not the New England Phonograph 


Company was injured or damaged becaus of the filing of 


‘this bill? 


} 
} 
| 
| 


| 


MR. LANE: I object. It isa 
conclusion, in the first place, and in the 
second place it is irrelevant, imaterial and 


incompetent. 


THE COURT: The objection is sis- 
tained. The question is whether the defendant 


was injured by the filing of the bill. 


@ Mr. Helm, cid tk action taken by Mr. Andem in that Circuit 





| damage the New Ingland Phogreph Company? 4 | 


|; Court case of the New Inglend Phonograph Company injure or 


MR. LANE: I object upon the sme | 
encaitte | 
THE COURT: bjection mi stainel. | 
TEE DISTRICT ATTOHEY: I do not want to 


ween unduly inmportunate. 





THE COURT: You are discharging your duty 


according to yar lighte | 
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CROSS EXAMINATION BY UR. LANE: qs 


Q | Mr. Helm, vht is your business? 

A | Counsellor at poo 

Q | wow long have you been admitted to the ber? 

A | Since February, 1900. 

Q And you have yar offices in the prudential Bldg., 
| Newark? 

A I — 

Q You are counsel or of counsel, with the National Phonogfaph 

| Company? 

I am. 

How long have you been sich oem 


A 

Q 

A) About three or four years. 

Q And vhen did you first become elected to membership in the 





| New England Phonograph Company as a stockholder? 

AU I believe somewhere in 1899 or 1900. 

Q | Asa directox? 

A Aga dibettiors = 
| 


Q | And stockholder at the same time? 


A No; I was a stockholder previous to that. 


Q You, et that time, were associated vith the National Phonograh 


| Company? 
A No, I waz note 
Q You were associated at that time with Judge Hayes? 


A\I was. 
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14 4 { 
Q And he was counsel for the Hational Phono graph Company, 
|was he not? 
A He Sail 
| New Lub Land 


Q And you have been the president of the yattreral Phonogramh 


| Company fran that time until thi, have you not? 


| 
. A | From whet time? 
Q | From the time you were firet elected in pctober, 1904? | 
A | I became president, March 1904. | 
a | And from that time until this you have been pesidert of 
| that emgems have you not? | 
Au iz hare. | 
Q “You said that you made a report to the stockholders of the 
| Hew England Phonograph Comp my on pekover 3, 1904 on the 
| meeting of that company, did you not? | 
A | I did. | 
a Do you Pememper what that report Sian? 
A Ido its . ; 
by ge THE COURT: Ee sald he did Nets . | 
@ Q  Iet me refresh your recolict ion, Mr . Helm, and ask you 


| whether you did not at that time report to the stockholders 

| of the corporation that the suit of the New England | 
| Phonograph Company against the National Phonograph Comp my 
had bee not peszed because there were suite pending in 

| the circuit court for the District of New York in which the 


rights of the New Yoxk Phonograph Compny were invoived; 
Raymond R. Wile 
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A 


| Phonograph Company's rights --- 


in? 


MR LIANE: I admit that. I think 


reasms or intent for filing this bill. 


MR. IANE: yes sir. 


Es 
| october 3, 1904 was for one o'clock. 


| resolution closing it at 12 o'clock. 


I ask you whether the meeting of the corporation was 


‘mot called for one o'c lok? 





|The notice, I believe, read for one o'clock. 


going to alow the investiation here of the 


tht waild not be an elerent in the case? 


jor rather that the call for the stockholder's meting on 





| and let me ask yom whether you did not us language similar 


; to this "Should the decision be adverse to the New York 
| THE DI RICT ATTORVEY: I object to that. 
TEE COURT: Mr. Lane, ym are going into 


other litigation which, on your objection I 


ruled out. Now, why do you want to drag that 


it is matérial only upon the assumption that 


we can investigate here, or that the Court is 
THE COURT: Have I not already said that 


THE COURT: The objection is mstained. 


I understood you to say that the minute book of tle corporatin 


'I corrected that as I came back after recegse I read the 


| 
| 
| 
| 
| 
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Q | 
| 


And the stock books were closed until 12 o'clock under 


the resolution of the board? 


According to the notice, yes. 


Referring to the minutes to which your attention was dram 


e | ty the district attorney, ty which you say a resolution was 





adopted authorizing one vote foreach shre of stock held 


‘at the meeting held hb September, 1904, why was it necessary, 


Mr. Helm, to re-adopt that resolution after the meeting of 


October 3 1904. 


THE DISTRICT ATTORNEY: I object to that. 


THE C MRT: 


Objection sai stained. 


Coun sel for the defendant prays an excep= 


tion to the ruling of the court, which & allowed 


and the same is sealed accordingly. 


As a matter of fact Mr. Helm, at the meeting at which the re= 


Judges 


| 


datiution closing the books was adopted, and this other resolu- 


there? 


I do not == 


Look at the minute book amd see. 


because the minutes sey it was 6 resolution ae 


THE DISTRICT ATTORNEY: 


THE DI SIRIcf ATTORNEY: 


: tion, there was not a form of the directors present, was 


I object to that. 


I object to that 
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passed by the stockholders, not by the direc= 





tors. 

THE COUR?: That is my recollection <= 
hthat he said at a stockholders ceabitioat 
e ' yR? LANE: rf he will look at his 
minuteg he will see that it was "i directors 
ii hii 

THE COURT: In view of the uncertainty, 
look and wee 
Q| Will you turn to your minutes of tle meeting of Septem ber 
es &, 1904. Was not tmt a meeting of tle director 2. 


A| It was a speciit meeting of tle board of dixectors. 


BY THE COURT: 


@| I thought yo said on your direct examination that it was a 


speéial meeting of the stockholders. Am I in error about that 
A You are in error. yf said it was e special meeting of the 


Board called fa the purpose of taking action about the 


e@ | Closing of the books and changing -- 


BY THE DETRIC! ATTORNEY: 


Q) How many were present? 

A, There weye six present. 

Q What was the total mumber of the board of ai recto rn? 
A 


| Nine. 
| ~ Raymond R.\Wile 
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(A 
BY IR. LAME: | 
Q |The total number at that time was 13? 
A|No sir. 
Q | When was tle resolution changing from 13 to nine adopted? 
e A | Well, I believe somewhere in 1896 -- long before my | 
connection with the canp my. | 
Then you do not know? 
A|I do mow. I went over it a long while — In fact, I 
prepred the resolution to charge it fram nine to — 
Q | You prepared the reedlution changing it from nine to tive? 
A| Yes sir. 
ALLAN C. ROWE, sworn on the part of the Goverment. 
DIRECT EXAMINATION BY THE DISTRIT SOT GRUEY: 
Q@ Where do you live? 
| Sumit, New Jersey. ir" 
@ Have you any connect ion with the yew Ingland Phonograph 
Company? 7 
8 A! No; I am not comected with it, except I have, I think, 
one share of ati 





You are not on the board of directos? | 
I am not a member of the board of directors. 


Do you know Mr. Andem the defendant? 


> © > © 


I have spoken of Mr. Andem and met him on several | 
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Q |Do you remember wether, in january 1907 you served a 
notice on him? 
I served a notice on him on the minth dg of February, 1907. 


‘Have you a copy of that notice? | 


yes sir. | 


e 
» > & > 


THE DI STHCl ATTORNEY: I will ask the Court 


to look at it before I offer it. 
i} 
Q |Is that or not a correct copy of the notice that you 


geirved on Mr. Anden. | 

A | This is a correct copy, except thet the notice that I served 

)is typewritten and was signed by Mr. Evans ‘and ur. or 

Q |(Showing witness) Do you know arything about that copy that 

I have just handed to you? | 

A |Well, it appears to be a duplicate original, or the originsl. 
THE ¢ ORT: No, tins ee) 
‘Do you know what it is? If not, say is | 
No, I don't know. | 
You have a copy, you say, of the notice that you —* 

|\Yes sir. 


And excepting as to the names, it is a cow of that notice? 


> Pr © fF & 


yes skr. 

| , THE DISTRICT ATTORNEY: y would like to 
have tk couxt look at that. I intend to 
offer it on the theory tht I aivanced « 


while ego, and I would like to have the action wi 
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of tle Court upon it. 


(Paper is handed to tis’ Court | 
and examined ty the Court.) | 
| 


THE CORT It is overruled. 
NO CROSS EXAMINATION. 


THE GOVIRNHENT RESTS. 


WR. LANE: In the first place, I do not 
know whether I have a right to make this motion 
or not. We do t at the circuits —n 
The cistrict Attorney knows and has knowledge 
of tle fact, and has aanittea thé authenticity 
of a contract entered into betweon the New 
England Phonograph Comp my and yams Le Anden, 
and that contract is also referred to in the 
minutes which have been offered h evidence ty the 

district attorney, whereby Tames L. Andem is 
given authority to bring suits on behalf of the 
New England Phonograth Compary, such a suit as 
is at the bar now; and I desire to call upom 

the District Attorney at this time to offer this 


contracte 
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THE COURT: You cannot do that. 


MR. LANE: I assume that I have no legal 
right to do it. | 

I now move for the direction of a verdit 
in this case upon the grounds stated in the 
demrrer, with which, I assumed your Honor 
is familiar because your Honor filed an exhaus- 
tive opinion; and upon the further ground that 
now there is absolutely no evidence in this case 
whatever that yemes Le Andem, the defendant, 
forged thi sseal with intent to imjure any per- 
@ whomsoever. There is not even the presum= 
tion whic could possibly be drawn fra the evi= 
dence, that, as a matter of fact the New England 
Phmograph Company was injured. | 

THE COURT: That is your motion. Have 
youx any other points? 


UR. LANE: No other grands. 


THE court: pet me ask the district 
attorney if he has amy ‘hing on the questiom, or 
aything further than what he has said already + | 

TIE DISTRICT arvomar: Of cose, every 
man intends the natural consequence of his 


acts and a man's intent can only be gathered 
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tions and circunstan es attending his — 
Under the common lar it might have been a lit- 
tle diffe rent thm what it is under this statu- 
te law. The statute doesnot say that tmx 
if a forgery of a character is committed on an 
instrument which has some force and effect, 
or an instrument which has no force or wbiheestes 
It says "If there is a forgery" and with snbeithis 
It may be a forgery of a character which will 
add nothing whatever to the validity or authen- 
ticity or the life of the instrument to which 
it is attantiet. Now, the legislature of 
New Jersey has to find what thisis. Therefore, 
the act of tne legis&ture takes the place of the 
common lav provision, on any theory about 
a forgery being incapable of commission tha 
the genuine , if attached, warld not have any 
force or tei I would like to repeat that 
point tot court md call attention to the act 
again which provides that if the character is 
forged with intent, than tie crime is complete - 
Now, tha, was there not an intent in this case? 
THE COURT: The character must be such a 


character as that its forgery may injure. 
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THE DISTRICT ATTORURY: reite Is not this 
the forgery of atch a character that it may in- 
jure or damage the Phonograph Co mpay, | 
when attached to th bill of complaint. I cm= 
not see vhy it would not necessarily result in 
some damage because ta bringing of this suit, 
in the name of this complainant, would nec- ; 
essarily involve costs at least, and costs are 
damages and injury. Therefore a good many 
other elements of injury or damage might 
result. So, it seens to m that if the forgery 
Was committed there would be damage in rocr way 
to this nieces As to the foxing and 
uttering, there are three counts in the indtet~ 
ment, namely, one for forging, one for uttering! 
and one for procuring to be forged. Surely the 
filing of this bill of complaint in the Clerk's 
office in tl Post office Building by the authoriy 

of the defendant, as has bee proven in this 
‘case that it was filed by his mithority or by 
his procurement, waild be sufficient evidence 
of a uterr age It does not make any differ- 
ence whether he takes the forgery there himelf 


and files it or whether he procures and causes 


R. Wile 


it to be filed; and,#® the evidence shows Sr 








| 


\0\ 


as the evidense snows he admitted under oath he d 
did, tak then the uttering is stagiinte. It 
may be that there is not sfficient evidence 
of the crime of forgery, becaus we dent) anew 
where the forged seal wag attached, it may be 
in Maine or in Trenton, but thex seal was affixed 
by him ad filed in the clerk's office, so he 
testified, and the instrument was filed with 
this forged seal in the clerk's offie by 
his seneineaany. 
THE COURT: Who was it that testified to 
that? | 
THE DI STRUT arroRay: It was testifia to 
wy Me. Xai ft. | 
It seems to me this cass has surely enowen | 
ink it to goto the jury and that being so, I 
respectfully submit that tle motion ought to be | 
es | 
THE cour: 7 may be -- I do not say it | 
was, I simply say it may be =~ that the dintienanal 
Andem, filed or caused this bill of camlaint 
to be filed with intent to injure the complain- 
ante The bill was not siged by couns ‘ie B24 


Equity Rule No. 24, promilgated by the United 
States Supreme Court provides that every bill 
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shall contain the slgature of counsel, etc. 





(Reads the rule) And in the case of Dunm ve 
Mulford in 3rd McLean's reports, it was held 
that the bill of complaint filed in a federal 
court, unless it is si ged by counsel, is demr- 
rable. This bill,not having been signed by 
counsel was demirrable. It may be, as I 
said a moment ago -- xtioe Rioctrint 
THE DISTRIT ATTORNEY (Interrup ting): There 
is no evidence here that my demurrer was filed. 
THE COURT: I know that but I am saying 
now that in law it was demarrable. It may be | 
that counsel's name was affixed to the bill | 
or that no cainsel was asked to sig ti bill, 
and that tle purpose of filing tl bill was to 
injure the complainant, the New Fngland Phono= 
graph Conpany. But the rules requires the bill 
to be filed by counsel only and says that 
when so filed it shall be presumed to be filed 
in the manner it is required to be filed. Noth- 
ing is said about requiring a seal of the com 
pany to be affixed to it, neiter in the rule 


nor in the practice of ile federal courts. The 





seal, therefore, could nd validate the bilY, 


and it caildnot fulfill in any sense tne funcr wie 
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tion of tm signature of counsele 


Now the complaint in this indictment is 
that the forged seal was affizd with the | 
intent to injure, and to that charge we are 
limited in disposing of that case. We can= 
not cmsider the question as to whether the bill 
was filed, the suit commenced with intent to 
injure the — e The bill, as I inti - 
mated a moment ago, if filed, without authority 
would injure the complainant at least to the ex- 
tentof costs, ee But that is not the 
charge. The question is whether the defendant 
essuming that he did affix the seal, W affix- 
ing xhe seat to the bill of complaint a seal 
which the law doesnot require to be affixed, 
and which cannot have any effect upon tne bill, 
either to make it valid or invalid, and which 
is an act of absolute mllity, of no effect 
whateve1 -- whether the forgery of the seal, 

I say, can, under any circumstances, result in 
damage to the segiladinsats I camot for the 
life of me see that it was possible that any such 


mers 


result could follow from ta e,at fixing of tne 


seal, and if the complainant could no be in= 


jured by the affixing of the seal there cannot 
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motion to direct a verdict will be granted, 


be any intent to injure inferred. The 


and the Jury & instructed to render a verdict 
of not guilty. | 


The Clerk may take the verdict. 


Whereupon the Jury returned a verdict of 


not guilty. 
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